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Curia Jaſlicluria, S. D. M. Re 015, tenta in Mo- 
va Sefhonts Domo de Edinburgh, quinto die 
menſis Auguſti, millgſimo ſeptingentęſimo 
ſexageſimo quinto, per Honorabiles Heros 
Dominum Gilbertum Elliot de Minto, Baro- 
netum, Dominum Juſticiarum Clericum, A- 
lexandrum Boſwell de Auchinleck, Andream 
Pringle de Alemoor, Henricum Home de 
Kames, Jacobum Fer guſon de Pitfour, et 


Georgium Brown de 2 alſton, Commiſſiuna- 
riot Juſticiariæ S. D. NM. Regis, 


Curia legitime aſſirm ata. 


Intran. ES 
KATHARINE NAIRN, widow of the 


deceaſed THOMAS OEILVIE of Eaſtmiln 
in the county of Forfar; 


AND 


PATRICK OGILVIE, Lieutenant of 
the eighty - ninth regiment of foot, bro- 
ther- german of the ſaid deceaſed Thomas 
Ogilvie; 


BOTH now priſoners in the Tolbooth of 
Edinburgh; PANN E LS: FI 
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Indicted and accuſed at the inſtance of 
THomas MILLER of Barſkimming, Eſq; 
his Majeſty's Advocate, for his Majeſty's in- 
tereſt, for the crunes of INcEsT and Mu- 
DER, in manner mentioned in the Criminal 
IxnpicTMENT raiſed thereanent, Bearing, 
THAT WHEREAS, by the law of 
God, and the laws of this and all other 
well governed realms, the crime of 1 N- 
CEST, committed betwixt a man and the 
wife of his brother-german, eſpecially when 
ſuch crime is committed within the dwel- 


| ling-houſe of the injured huſband, where the 


offenders were cheriſhed and entertained by 
him with confidence and truſt, is a heinous 
crime and moſt ſeverely puniſhable; ; AND 
particularly, by an act paſſed in the parlia- 
ment of Scotland in the year one thouſand 
five hundred and fixty ſeven, being the firſt 
parliament of King Ld the Sixth, chap. 
14. intitled, © Anent them that commits 


« inceſt,” 1 is ſtatuted and ordained, That 


* quhatſumever perſon or perſones that com- 


mittes the ſaid abhominable cryme of in- 
* ceſt, that is to ſay, quhatſumever perſon 
* or perſones they be that abuſes their bodie 
* with ſik perſones in degrie, as God in his 
50 Word has expreſslie forbidden, in ony time 

cumming, as is contained in the XVIII. 

** chapter of Leviticus, fall be puniſhed to 
* the death:” AN D ALSO WHEREAS, 
by the ſame holy law of God, and by the 

| | | laws 
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laws of this and every other well governed 
realm, all wilful HoMuIciDpE or Muß DER, 
eſpecially when perpetrated by poiſon, and 
above all, when ſuch murder is committed 

under truſt, or upon a perſon to whom fide- 
- lity and affection are due by the moſt ſacred 
Ties, is alſo a crime of the moſt heinous and 
atrocious nature, and ſeverely puniſhable: 
VET TRUE IT IS, AND or veERITY, 
That the faid KaTHARINE Nairn and 
PATRICK OGILvI1E, ſhaking off all fear of 
God and regard to the laws, have preſumed 

| to commit, and are guilty, actors, art and 
part of both, or one or other of the ſaid hei- 
nous crimes of INCEST and MURDER, ag- 
gravated as aforeſaid: IN SO FAR A8, 
the ſaid Katharine Nairn having been 
married to the ſaid deceaſed Thomas Ogilvie 
in the month of January laſt, in this preſent 
year one thouſand ſeven hundred and fixty- 
five, and the ſaid Patrick Ogilvie having 
about that time returned from abroad, and 
= taken up his refidence at the houſe of Eaſt- 
| miln, belonging to the ſaid deceaſed Thomas 
Ogilvie his brother, in the pariſh of Glenylla 
and county of Forfar, the ſaid Katharine 
| Nairn did, ſoon after her ſaid marriage, alic- 
nate her affections from her ſaid huſband, 
and fall into a courſe of indecent familiarities 
with the ſaid Patrick Ogilvie, which ſoon 
became the ſubje& of obſervation and regret 
to her e huſband, and to her friends 
| and 
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and family ; and notwithſtanding repeated 
admonitions given to the ſaid Katharine 
Nairn, and to the ſaid Patrick Ogilvie, by 
the ſaid Thomas Ogilvie and their other re- 
lations, to abſtain from ſuch indecent fami- 
larities, they obſtinately perſiſted therein, 
frequently retired together, and continued in 
private for a conſiderable time, as well in the 
fields as within the houſe of Eaſtmiln, and in 
other houſes and places of that neighbour- 
hood; and the ſaid Katharine Nairn and Pa- 
trick Ogilvie, yielding to their inordinate de- 
fires, did, after the ſaid marriage, viz. in the 
months of January, February, March, April, 
May, and June, all laſt paſt, and/ before the 
twelfth day of that laſt month, at different 
times, and in one or other of the rooms of the 
houſe of Eaſtmiln, and in the out-houſes ad- 
Jacent thereto, lie together, and abuſe their 
bodies with one another, and thereby they 
and each of them committed the — 
crime of inceſt; and their indecent conduct 
having at laſt become the ſubject of obſerva- 
tion and juſt cenſure, not only to the ſaid 
deceaſed Thomas Ogilvie and his family, but 
to the neighbourhood, the ſaid Patrick Ogil- 
vie was, on that account, diſmiſſed by the 
{aid Thomas Ogilvie from his houfe, on or 
about the twenty- third day of May laſt; 
And the faid Katharine Nairn did, upon 
that - occaſion, and thereafter, expreſs her re- 
ſentment againſt her huſband, by the moſt 

outrageous | 


1 
outrageous behaviour; and before the ſaid 


Patrick Ogilvie left the ſaid houſe, or ſoon 
after, he and the ſaid Katharine Nairn did 


treacberouſiy and wickedly conſpire to murder 


the ſaid Ihomas Ogilvie by poiſon; and, 
upon different occaſions, the ſaid Katha- 
rine Nairn ſignified this her wicked pur- 
poſe to Anne Clark, daughter of che deceaſed 
Allan Clark officer of exciſe, who then lived 
in family with her, and informed her, that 


the ſaid Patrick Ogilvie had undertaken to 


provide the poiſon, which ſhe did not then 
believe either of them capable of, and endea- 
voured to divert the ſaid Katharine Nairn 
from ſuch wicked thoughts; but, inſtigated 
by the temptations of the devil and of their 
own wicked hearts, the ſaid Katharine Nairn 
and Patrick Ogilvie perſiſted in their wicked 


_ conſpiracy ; and from the time the ſaid Pa- 


trick Ogilvie was diſmiſſed from his - bros 


| ther's houſe; he and the ſaid Katharine Nairn 


carried on a ſecret correſpondence by -let- 
ters, and had private meetings together for 
the purpoſe of concerting the perpetration 
of their wicked deſign; one of which let- 
ters, without a date, and unſigned, but of 
the - hand-writing of the ſaid; Katharine 
Nairn, will be produced in evidence againſt 
them, and will be lodged in the hands of the 
clerk of the High Court of Juſticiary, before 
which they are to be tried, that they may ſee 
the ſame; And, for accompliſhing the mur- 


der 
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der ſo concerted betwixt them as aforeſaid, 


the ſaid Patrick Ogilvie did, about the latter 


end of May laſt, repair to the burgh of Bre- 
chin, in the county aforeſaid, and there bought 
and received from James Carnegie, ſurgeon in 
that burgh, a ſmall phial glaſs of Laudanum, 

which he pretended was for his own health, 

and about half an ounce or more of Arſenick 
pulverized, and put up in three or four diffe- 
rent dozes, in ſeparate paper- covers, pretend- 
ing that he had occaſion for that poiſon, in or- 
der to kill ſome dogs, which deſtroyed the 
game in that part of the country where he 
reſided. And the ſaid Patrick Ogilvie brought 
the ſaid poiſon to Alyth, within a few miles 
of Eaſtmiln, where he arrived upon or about 
Monday the third day of June laſt, at the 
Houſe of Andrew Stewart merchant there, 
his brother-in-law; and, upon the day fol- 
lowing, he did there receive a letter from the 
{aid Katharine Nairn, which, by her orders, 
was delivered to him in private, by Elizabeth 
Sturrock her ſervant, to which he returned an 
anſwer that ſame day with the ſaid Elizabeth 
Sturrock, by a letter, with injunctions to de- 


liver it privately to the ſaid Katharine Nairn; 


which was done accordingly: And, upon the 
day following, being the fifth day of June, 
the ſaid Andrew Stewart having had occaſion 
to go to the houſe of Eaftmiln, he, the ſaid 
Patrick Ogilvie, did ſend with him two ſmall 
phial glaſſes, one of which he ſaid contained 


Laudanum, 


1 

Luadanum, and a paper with directions about. 
the manner of uſing it; and alſo a packet 
which he ſaid contained Salts, and a letter 
cloſed with a wafer, and likewiſe ſealed with 
wax, addreſſed to the ſaid Katharine Nairn ar 
Eaſtmiln, and he informed the ſaid Andrew 
Stewart, that theſe were medicines for the ule 

of the ſaid Katharine Nairn herſelf, and de- | 
fired hini to deliver them and the letter pri- | 
vately into her own hands: And the ſaid Ka- 
tharine Nairn, having been previouſly advi- 
ſed by the ſaid Patrick Ogilvie, that he was 
to ſend the poiſon by the faid Andrew Stew- 
art, watched his arrival at the houſe of Eaſt- 
miln, and, upon his coming there, conducted 
him into a private room, and received from 
him the above particulars, which . ſhe pre- 
© fently locked up in a drawer alongſt with the 
letter, without reading the fame; and, in this 
manner, or by ſome other conveyance to the 
proſecutor unknown, the Arſenick bought by 
the ſaid Patrick Ogilvie as aforeſaid, was con- 
veyed by him to, and received by the ſaid Ka- 
tharine Nairn, at the houſe of Eaſtmiln: And 
the ſaid Andrew Stewart having, ſome time 
after his arrival there, diſcovered to the ſaid 
Anne Clark, that he had brought ſome me- 
dicines from the ſaid Patrick Ogilvie, which 
he had delivered to the ſaid Katharine Nairn; 
Anne Clark did thereupon diſcloſe to the ſaid 
Andrew Stewart, and to Iſobel M*Kenzie the 


mother of the ſaid Thomas Ogilvie, her ap- 
| prehenfions 
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prehenſions of danger to the ſaid Thomas O- 
gilvie's lite; and all theſe perſons, or ſome of 


them, did that night adviſe and caution the 
faid Thomas Ogilvie, to take no meat or 
drink from his wife, except what he ſaw o- 
thers taking; and ſome time that ſame night, 
the ſaid Katharine Nairn, ſaid to the ſaid An- 


drew Stewart, /he wiſhed her husband was 


dead; and the ſaid Thomas Ogilvie did that 
fame night ſup with the ſaid Katharine Nairn 
his wife, and the other perſons above named, 


in his ordinary ſtate of health, and went to 


bed at the uſual time of night, having been 
abroad the preceeding day: That next morn- 
ing, the fixth day of June, or one or other of 
the days in the beginning of that month, 
breakfaſt was ſet in the parlour earlier than 
uſual, and the ſaid Thomas Ogilvie not ha- 
ving then got out of bed, the ſaid Katharine 
Nairn filled out the firſt of the tea in a bowl, 
which ſhe ſaid ſhe was going to carry up to 


the Laird, meaning her huſband; and accor- 


dingly left the parlour with the ſaid bowl in 
her hand; but inſtead of carrying it ſtreight 
to her huſband, {he went into a cloſet adjoin- 
ing to his bed-room, where {he remained for 
ſome time, and there wickedly and felomouſly 
maxt the arſenick which ſhe had received as 


aforeſaid, or ſome other deadly poiſon, into the 


ſaid bowl of tea, which ſhe afterwards carried 


to her huſband, and preſſed him to drink the 
fame, which he accordingly did: And ſoon 


after 


1 
* 
p 
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after he roſe from bed, went abroad, converſed 
with ſome of his tenants and ſervants, and 
then appeared to be in his ordinary ſtate of 
health; but before he got back to the houſe, 

and within the ſpace of an hour or thereby 
after he had drunk the ſaid bowl of tea, he 
was ſeized with a violent reaching and vomit- 
ing, and having got into the kitchen, he con- 
tinued there for ſume time in great diſtreſs, 
upon which he was helped up to his on 
room, and laid in bed, where he remained 
reaching, vomiting, and purging with ſuch 
violence, that he ſometimes appeared con- 
vulſed; and, in the intervals of his diſtreſs, 
he did ſay to his friends, and others about 
him, that he had been poiſoned by the ſaid 
bol of tea which he had got from his wife; 
and he having called for water to drink; 

which was brought up to the room by Arte 
Sampſon his Kant anaid, in the ſame bowl, 

or one like to that out of which he had drunk 
the tea, he ſaid, © Damm that bowl, for [ 
* have got my death out of at already, and 


ordered her to bring up the water in the te- 


kettle, for he would drink out of nothing 
elſe; and having continued in the ſituation 
above-deſcribed for ſeveral hours, his tongue 
ſwelled, and his mouth became ſo parched 
and dry, that he could ſcarcely ſpeak; and, 
during his illneſs, tho' from the beginning) 
very alarming, the ſaid Katharine Nairn not; 
only endeavoured to hinder his friends and 

B neighbours 
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neighbours to have acceſs to him ; but when 


{he was preſſed, by the ſaid Andrew Stewart, 
to ſend for a ſurgeon, ſhe obſtinately reſiſted 


that propoſal till near fun-ſet, when the ſaid 


Thomas Ogilvie her huſband, appearing to 
be then very low and near 3 end, ſhe ſent 


a ſervant on horſeback to bring peter Meik 


ſurgeon at Alyth, who accordingly came with 
all diſpatch; but, before his arrival, her hus- 
band was dead, having died in the night be- 
twixt the ſixth and ſeventh days of June laſt, 
or upon one or other of the days or nights in 
the beginning of that month: And from the 
ſymptoms of his diſorder, and whole circum- 


ſtances of the caſe above Tecited, it evidently 


appears that he died of the poiſon which 
was mixed and given to him, by the faid Ka- 
tharine Nairn, in the bowl of tea as above 
mentioned. And ſome days thereafter, when 
it was propoſed to inſpe the dead body, ſhe 
Katharine Nairn appeared like one diſtracted, 
and cried out, What will Id And the ſaid 


Patrick Ogilvie being adviſed of the death of 
the ſaid Thomas Ogilvie his brother, to whom 


he is heir, in caſe the ſaid Katharine Nairn 
be not with child, he immediately came to 
Eaſtmiln, took up his reſidence there, and 
ave the neceſſary orders for the interment. 
And the ſaid Katharine Nairn and Patrick 
Ogilvie, having been apprehended there and 
committed to the priſon of Forfar, by George 
Campbell, = ſheriff ſubſtitute of that coun- 
ty, 


$ 
is 
WS 
RR. + 
„ 
al 
þ . 
FF F 

1 

8 | 


[;.-n5,4 


ty, as guilty of the murder of che ſaid Tho- 
mas Ogilvie, and examined by the ſaid ſheriff- 
ſubſtitute upon the fourteenth and fifteenth 
days of June laſt, did each emit two ſeveral 
declarations, which were ſubſcribed by each 
of them, and by the ſaid ſheriff- ſubſtitute; 
which declaratipns are to be uſed-1n evidence 
againſt them upon their trial, and ſhall be 
lodged in the hands of the clerk of the 1aid 
Court of Juſticiary; that they may have ac- 
ceſs to ſee the ſame: And another examina- 
tion of the ſaid Patrick Ogilvie, taken be- 
fore James Balfour, Eſq; Sherifi-{ubſtitute of 
the county of Edinburgh, upon the twenty- 
ſecond day of the ſaid month of June laſt, 
and ſubſcribed by him and the ſaid James 
Balfour; and alſo an examination of the ſaid 
Katharine Nairn, taken before the ſaid James 
Balfour, upon the twenty-fourth day of the 
ſaid month of June laſt, and ſubſcribed by 
him, will likewiſe be produced in evidence 
againſt them in the courſe of their trial, and 
will in like manner be lodged in the hands of 
che clerk of the ſaid Court of Juſticiary, that 


they may have acceſs to ſee the ſame. - AI 


WLEAST, at the time and place aforeſaid, the 
WF 1a1d Thomas Ogilvie was murdered or died 


by poiſon, wilfully adminiſtrated to him; 


and of which murder or poiſoning the ſaid” 
Katharine Nairn and Patrick Doilvie; and 
each of them, or one or other of them, are 
guilty, actors, or art and part. AI. I. 
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WHICH, or PART THERPFOFP, or that they 
were guilty of the crime of inceſt above char- 
ged againſt them, being foun proven by the 
verdict of an aſſize before the Lords Juſtice- 
General, Juſtice-Clerk, and Commiſſioners of 
Juſticiary, they, and each of them, ought 
to be puniſhed with the pains of law, to 
the terror of others from committing the 


like in time coming. 
THOMAS MILLER. 
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Sir James Clark of Pennycuik 
Sir Alexander Gibſon of Pentland 
Sir Robert Morton of Gogar 
Thomas Trotter of Mortonhall 
5 George Warrender of Burntsfield 

John Howieſon of Brachead 
John Borthwick of Cruikſton 5 
James Forreſt of Commiſton 
Alexander Muirhead of Linhouſe 

10 Hugh Dalrymple of Fordel 
John Wightman of Maulſlie 
John Chriſtie of Baberton 
Adam Cuningham of Bonnytoun 
Thomas Brown of Braid 

15 Alexander Sheriff of Craigleith 

James Finlay of Wallyford 

Alexander Gibſon of Cliftonhall 

James Linn of Gorgie 

Sir Robert Dalziell of Binns 

| Thomas 
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Thomas Sharp, younger of Houſton | 
Robert Ramſay of Blackcraig 

John Paterſon of Kirkton 
David Dundas, younger of Newhalls 
James Dallas, younger of Parklie 
Henry Cochran of Barbachlaw 

Sir George Suttie of Balgonie 

Sir John Hall of Dunglaſs 

Sir John Sinclair of Stevenſon 

John Henderſon of Lifton 

William Hay of Lawfield 

Charles Hay 2 Hopes 

Richard Newton of Newton 


James Hume of Gemmelſhiells 


Alexander Wedderburn of St Germains 


35 


40 


William Ramſay of Preſton 

Oliver Colt of Auldham 

John Forreſt ſenior, merchant 1 in Edin- 
burgh 


William Callender merchant there 


Ralph Dundas merchant there 
John Fordyce merchant there 
Daniel Seton merchant there 
George Chalmers merchant there 


William Ramſay merchant there 


Gavin Hamilton bookſeller there 


45 Archibald Wallace merchant there. 


GILB. ELLIOT. 
ALEX. BOSWELL. . 
AND. PRINGLE. 
GEO, BROWN. 
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LIST of WITNESSES. 


* The nn. ſo marked were examined tor the Proſecutor. 


George Spalding of Glenkilric 
2 Bethia Nairn his ſpouſe 
3. * Andrew Stewart merchant in Alyth 
4. Martha Ogilvy his ſpouſe 
5. James Carnegie ſurgeon in Brechin 
6. * Gilbert Ramſay ſurgeon in Coupar of 

Angus 

7. Peter Meik ſurgeon in Alyth 
8. * Dr John Ogilvy phyſician in Forfar 
9. ® Lieutenant George Campbell late of the 

89th regiment of foot 

. * Patrick Dick/on merchant in Brechin 
11. 1. The Reverend Mr Thomas Maſjon miniſter 
of Glenylla 
12. Ratharine Gruer relict of McKenzie, 
late ſervant in Eaſtmiln 
13.“ James M Renzie ſeſhon-clerk of Gleny a 
James Rattray of Kirkhillocks 
15. Anne Robertſon his ſpouſe 
16. William Clark of Holemerry, one of the 
elders of the pariſh of Glenylla 
17. * Eliſabeth — "ck late 3 to the de- 
ceaſed Thomas Ogilvy of Eaſtmiln 
18. * Anne Sampſon late ſervant to the ſaid de- 
ceaſed Thomas Ogilvy of Eaſtmiln 
19. * Alexander Lindſay late ſervant to the {aid 
deceaſed Thomas Ogilvy of Eaſtmiln 
20. % Katharme Campbell late ſervant to the ſaid 
deceaſed Thomas Ogilvy of Eaſtmiln 
21. John 


„ 

1. John Guthrie in Dalnakebock, late ſer- 
vant to the ſaid deceaſed Thomas Ogilvy 
of Eaſtmiln 

22. Anne Nobertſon late ſervant to the ſaid de- 
ceaſed Thomas Ogilvy of Eaſtmiln 
23. John Rattray fervant to John Robertſon 
of Cray 
24. Margaret W Ans to William Ker 
writer in Forfar 
25. Jean Low ſervant to William Garty tay- 
lor in Forfar 
26.“ Anne Clark daughter to ) the deceaſed Allan 
Cälark officer of exciſe 
27. * George Campbell of Carſegownie, Eſq; 
28, * Mr bn Ure ſheriff-clerk of Forfar 
29. Patrick Orr writer in Forfar 
30. Fergus Ferguſone reſidenter in Kirkton of 
SGlenvlla 
31. Margaret Rait his ſpouſe 
32. Milliam Shaw beni er at Little Forter in 
the pariſh of Glenyllaa 
* John Gilloch wright in Dalnakebock 
34. Mr James Balfour of Pilrig, advocate, 
ſheriff- ſubſtitute of Edinburgh 
35. ® William Dunbar writer in Edinburgh 
36. William Campbell writer in Edinburgh 
37. James M*Niccol in Newton of Glenylla 
” John Hall portioner of Achliſh 
* fames Millam tackſman of the Eaſtmuln 
of Glenylla 
40. James Dongal ſurgeon in Kirriemuir 
41. Mr 
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41. Mr Laurence Brown miniſter at Lintrethan 
42. Andrew Muriſon one of the macers of 
Juſticiary 
43. Charles Copland meſſenger in Edinburgh 
44. David Rattray younger in Cammock in 
the pariſh of Glenylla 
The John Lamar in Craigendeach in the ſaid 
pariſh 
46. FREE Barnet in Cammock 1n the ſaid 
pariſh 
47. Helen Murray ſpouſe to the ſaid Alexander 
Barnet 
48. ® James Barnet ſon to the ſaid Alexander 
Barnet 
49. Alexander Reid writer in Edinburgh 
50. David Spalding of Whitehouſe 
51. Alexander Reid tenant in Ennoch in Glen- 
kilrie | | 
52. John Tudhope reſidenter at Guardwell in 
the pariſh of Libberton 
53. Hobel Farquharſon his ſpouſe 
54. Tudhope relict of 
Knight, and daughter to the ſaid J 
Tudhope, reſidenter near Dean 
55. Mrs Dallas ſpouſe to 
Gibb coachmaſter in Canongate 
56. Dr William Cullen en in Edin- 
burgh 
57. James Ruſſel ſurgeon in Edinburgh 
58. Robert Smith ſurgeon in Edinburgh 


59. James Rae ſurgeon in Edinburgh 
60. William 


: ak 
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60. William Forreſter or F 955 tenant in Eaſt- 
miln | 

61. John Turnbull writer in Edinburgh 

62. John Stewart writer in Edinburgh 

63% Hobel M*Kenzae relict of the deceaſed Tho- 
mas Ogilvy of Eaſtmiln, and mother to 
the deceaſed Thomas Ogilvy laſt of 
Eaſtmiln 

64. Dr John Rutherford e jan in Edin- 
burgh 


LI ST of the Wrr TING s and other 
particulars to be adduced in evade 


The bottle of Laudanum m-ntioned in the 
indictment 

The declarations therein mentioned 

The letter therein mentioned 

A letter from Katharine Nairn the pannel to 
the deceaſed Thomas Ogilvy, dated, Glen- 
kilry, Weenſday 

A letter from Katharine Nairn the pannel to 

the ſaid Thomas Ogilvy, dated, .Glenkil- 

ries Jam 4 1 0 * 


The faid INDICTMENT being read over to 
the Pannels in open Court; and they being 
ſeverally aſked, What they had to ſay a- 
gainſt 65 ſame? they anſwered, Ihe) were 
not gmilty, | 
C Pro- 
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Procurators for the Profectutor.. 

Thomas Miller of Barſkimming, Eſq; his 
Majeſty's Advocate, for his Majelty's in- 
tereſt. 

Mr James Montgomery Advocate, his Ma- 
jeſty's Sollicitor. 

Sir David Dalrymple Advocate. 

Mr Patrick Murray Advocate. 

Mr David Kennedy Advocate. 


Procurators in Defence. 
Mr Alexander Lockhart Advocate. 
Mr David Grzme Advocate. 
Mr David Rae Advocate. 
Mr Andrew Croſbie Advocate. 


Mr Henry Dundas Advocate. 


Do N DAs, for KATHARINE NAIRN 
the Pannel, Repeated the ſigned Defences; and 
repreſented, That, in 1764, the now deceaſed 
Thomas Ogilvie of Eaſtmiln, a gentleman 
rather advanced in years, of a tender conſti- 
tution, and poſſeſſed of a very ſmall fortune, 
made his addreſſes to this unfortunate pannel, 
(then ſcarce nineteen years of age), in pro- 
poſals of marriage: which, contrary to the 
opinion of her friends, by reaſon of the ſmall- 
neſs of his fortune, ſhe accepted of from 
principles of pure love and affection : and the 
marriage being accordingly celebrated in the 


beginning of January laſt 1765, was diſlolved, 
by 


* * 
. * 4 


r 
by Mr Ogilvie's death, upon the 6th of June 
flaſt; when the affections ſhe had conceived 
for her huſband can ſcarce be ſuppoſed to 
have had time to cool or ſubſide. 
Notwithſtanding of which, it 1s her now 
very ſingular misfortune to be indicted and 
accuſed, at the inſtance ofthis Majeſty's ad- 
vocate, upon the information of Alexander 
Ogilvie, her huſband's' youngeſt brother, as 
= guilty of two of the moſt enormous crimes 
known in the law: 1/, The crime of inceſt, 
W which ſhe is charged to have committed with 
Lieutenant Patrick Ogilvie, her hutband's im- 
& mediate younger brother; 24ly, The crime of 
murder, committed upon the perſon of her 
ſaid huſband, by poiſon adminiſtred to him. 
= Her parentage, education, age, ſex, charac- 
ter, and behaviour, in that ſtage of life pre- 
W vious to her marriage, when female paſſions 
are moſt powerful and predominant, which 
ſhe flatters herſelf will be atteſted by perſons 
of the greateſt honour and probity, render it 
highly incredible, that any perſon, not harden- 
ced and inured to every ſpecies of wickedneſs, 
loſt and abandoned to every principle of vir- 
tue, ſhould at once plunge into crimes of ſo 
deep a dye. 5 15 . 
Conſcious of her innocence, ſhe wiſhes for? 
nothing more ardently than a fair and im- 
Partial trial, as the only means of reparation 
| that can be made to her injured character, ſo 
much 
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. [24 ] . 
much traduced ; and which, in the event, ſhe 


is hopeful, will appear to be the reſult of the 


moſt 1nveterate rancour, hatred, and deadly 


malice, conceived againſt her by one of her 


own ſex, a perſon of moſt flagitious life, 
and abandoned character ; and who, ſhe 1s 


now told, is the principal evidence meant to 


be uſed againſt her. 
Since her impriſonment, no endeavours 
have been ſpared to impreſs the public with 


ſentiments of her guilt, by publication of ma- 


ny falſe, malicious, and wicked reports, in- 
duſtriouſſy propagated to the prejudice of her 


general character. 


But ſhe rejoices in the appeal ſhe wall ſaon 
be able to make to the world, to her judges 
and jury, to vindicate her from the charge of 
thoſe horrid crimes with which ſhe ſtands 
now arraigned. At the ſame time, as ſhe 


cannot know what falſe evidence may he pro-. 


duced againſt her, ſelf-preſervation requires, 


that the ſhould not paſs over any material 


objection to the form of this indictment. 
And, in that view, ſhe objects to that arti- 

cle of the indictment which charges the crime 

of inceſt, ſaid to have been committed in one 


or other of the rooms of the houſe of Eaſtmaln, 


and out-houſes adjacent thereto, at different times, 


.m January, February, March, April, May, aud 
June, all laſt paſt, and before the 12th day of 


that of month; that is, in other words, from 
che 
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the day of her marriage till the ſixth day af- 
ter her "tas s death. | 
She takes no exception to the generality of 
the places charged where this crime ſhould 
have been committed, vz. in one or other 
* of the rooms of the houſe of Eaſtmiln, and 
“ out-houſes adjacent thereto ;” though ſhe 
is adviſed, that after ſo full a precognition as 
ſhe is told has been taken, by examination 


upon oath of every perſon that could be ſup- 


poſed to have the leaſt knowledge in theſe 


matters, at which none were allowed to be 
© preſent upon her part, the places where this 
| ſuppoſed crime is ſaid to have been ſo fre- 


quently repeated ſhould have been ſpecially 


condeſcended upon, and deſcribed. But ſhe 


is adviſed, and humbly ſubmits it to the con- 


& fideration of her honourable judges, and the 
impartial world, that a moſt unbecoming and 
improper latitude has been taken, in charging 
the time of the commiſſion of this fo ppoſed 
offence, comprehending the whole ſpace, every 
hour, day, week, and month, from the pe- 


riod of her marriage, to her huſband” s death, 


and even while he was lying a corpſe, before 


his interment on the 12th of June. 
The diſadvantages to which ſhe muſt ne- 


ceſſarily be expoſed, in making her defences 


againſt ſo general a charge, are too obvious 


to need 1lluſtration ; and therefore ſhe does 


| humbly inſiſt, that * branch of the indict- 
| ment 
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ment cannot be ſuſtained, or admitted to 
proof, 


But if, contrary to expectation, the ſame 
ſhall be ſuſtained, ſhe propoſes, by undeni- 


able evidence, to traverſe and redargue every 


material circumſtance charged in the indict- 
ment, as well with regard to this as the other 


crume with which ſhe is accuſed; and, with- | 


out departing from any other defences which 
may occur to her counſel, the great lines of 
thoſe facts which ſhe propoſes to prove will 
be . following. 

„That ſhe accepted of Mr Ogilvie for 
* huſband, contrary to the opinion of her 
friends, out of pure love and affection: That 
Mr Ogilvie, before his marriage, was, and 
continued thereafter, ſo long as he lived, to 


be of a tender conſtitution: That he had re- 


peated and violent attacks of internal diſor- 
ders, cholic-pains, convulſions in his bowels, 


Oc. in ſo much that he was not only looked 


upon to be in a dangerous way, but having 


had ſome violent attacks recently before his 


actual death, gave himſelf up for loſt ; and 
both the day and the night before he actually 
died, had ſuch violent returns of theſe diſor- 
ders, that he thought himſelf dying, and re- 
ſolved to have ſent for a phyſician at many 
miles diſtance. | 
24, That the/pannel herſelf, ſoon after her 


marriage, did likewiſe fall into a bad ſtate of 
health, 
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health, coſtive in her body, and reftleſs in 
the ni ight, which obliged her frequently to 
take ſmall doſes of ſalts and laudanum. 

34, That Lieutenant Patrick Ogilvie, her 
huſband's younger brother, the ſuppoſed aſ- 
ſociate in the crimes charged, having return- 
ed from the Eaſt Indies, broken and ſhatter- 
ed in his conſtitution, much about the time 
of the pannel's marriage, came to pay his firſt 
viſit to his brother, and for ſome time had 
his principal reſidence in his brother's houſe; 
. and by means of his near relation, 
he diſtinguiſhed a becoming friendſhip and 
| intimacy with the pannel, his fiſter-in-law, 

4th, That the pannel having inadvertently 
allowed herſelf to run ſhort of the ſalts and 
laudanum ſhe uſed to take, and having occa- , 
I Hionally mentioned this in the hearing of 
: 9 Lieutenant Ogilvie, he told her, that as theſe 
vere medicines which he himſelf had been 
WO adviſed to uſe, he had brought home, in his 
cheſt, a ſmall quantity of laudanum, and a 
parcel of ſalts, of the very beſt quality; ; and 
a8 that, if ſhe pleaſed, he would ſend her a ſmall 
W phial of the laudanum, and a few doſes of 
the ſalts, how ſoon his cheſt, in which they 
were, ſhould arrive from Dundee. She ac- 
1 cepted of the offer; and did accordingly, 
ſome time after, receive from him, by the 
hands of Andrew Stewart, brother-in-law to 
Faſtmiln, who came to Eaſtmiln on an occa- 
N | ſional 
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fional viſit, a ſmall phial of laudanam, and 
two doſes of ſalts; and which are ſuppoſed 
to be the particulars alluded to in this indict- 
ment, as the doſes of poiſon ſaid to be ſeeret - 
Iy conveyed to the pannel. 

5th, That Alexander Ogilvie, the younger 
brother of her huſband, had, about the be- 
ginning of this year 1 76 5, intermarried with 
a woman of the loweſt rank, the daughter of 
a common porter in Edinburgh, which gave 
great offence to his two brothers; and the 
pannel does not doubt, but ſhe might, upon 
occaſion thereof, have expreſſed her ſenſe and 
feeling of the reproach thereby brought up- 
on their family. Of which the ſaid Alexan- 
der Ogilvie having got intelligence, this, join- 
ed with the diſappointment in the expectation 
he had conceived of the ſucceſſion to his bro- 
ther's eſtate, he from thenceforward enter- 
tained a moſt groundleſs reſentment againſt 
the pannel, the innocent cauſe of that diſap- 

intment ; and took every occaſion to pu- 


bliſh the moſt ſcandalous falſehoods, caicu- 
lated to create a miſunderſtanding between 


her and her huſband. 


6th, That for ſome time before the faid A- 6 
lexander Ogilvie's marriage, he had cohabit- 3 
ed, in a moſt unbecoming manner, with 
Anne Clark, a couſin- german of the family; 


a woman of the moſt infamous character, 


and who, for a courſe of years, had lived as 
a 
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2 common ſervant-maid, in one of the moſt 


notorious ſtews or lewd houſes in Edinburgh, 


and other houſes of bad fame, till at length 
ſhe took up her reſidence with the ſaid Ale- | 
xander Ogilvie. 

7th, Anne Clark's relation to Mr Ogilvie's 
family furniſhed Alexander Ogilvie wich a 
pretence of ſending her over to Eaſtmiln, to 
paſs ſome weeks there, and to endeavour, by 
every poſſible means, to bring about a recon- 
cilement between Mr Ogilvie and his brother 
Alexander. In this view, ſhe attached herſelf 
at firſt to the pannel, thinking by her means 
to have ſome influence with Mr Ogilvie him- 
felf; till at length, finding they were both 
equally averſe to have any further correſpon- 
dence, either with Alexander or his wife, ſhe 


fell to work in another way; quarrelled with 
the pannel; made her court to Mr Ogilvie; 
and, firſt by dark inſinuations, thereafter more 


explicitly, endeavoured to inſtill into Mr O- 
gilvie's mind ſuſpicions of the pannel's vir- 
tue, and of a criminal intimacy between his 


brother the Lieutenant and her; and that they 


had even gone the length to form a ſcheme 
to deprive him of his life, by poiſon or o- 
therwiſe; and theſe her pretended ſuſpicions 
ſhe communicated to the good old lady Mr 
Ogilvie's mother: the tendency of all which 


was, to operate a miſunderſtanding and ſe- 


paration betwixt Mr Ogilvie and the pannel. 
D Sth, 


E 3 | 


8th, This diabolical contrivance happened 
unluckily, 1n point of time, to coincide with 
ſome differences that had ariſen between Mr 
Ogilvie, and his brother the Lieutenant. in 
ſettling accounts about money- matters; which 
having at length produced high words, and 
put both brothers in a paſſion, Lieutenant 
Ogilvie declared he would ſtay no longer in 
a houſe where he had been ſo uſed; and was 
preparing to leave it directly, when Mr Ogil- 
vie, giving way to his paſſion, gave the part= 
ing blow, by acquainting the Lieutenant of 
the information he had received of his fami- 
harity with the pannel, his ſiſter- in-law; by 
whach — Ogilvie juſtly enraged, ha- 
ving peremptorily inſiſted to know his author, 
Anne Clark came at laſt to be ſuſpected as 
the author and propagator of this wicked and 
malicious ſtory; and what afterwards hap- 
pened, too fully juſtified the ſuſpicion. | 
9th, Lieutenant Ogilvie immediately left 

the houſe. Mr Ogilvie ſoon cooled, and be- 

| came ſenſible of the folly of his proceedings, 0 

l and of the injury he had done, both to his 

wite and brother; as ſo abrupt a ſeparation 

| could not fail to put them in the mouth of 

the world. He therefore wrote to his bro- 

ther the Lieutenant, preſſing him moſt anxi- 

ouily to return to the family: the pannel, as 

far as decency would permit, joined in the 

lame requelt. 
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10th, At this unlucky period was Mr Ogil- 
vie ſeized with a return of one of thoſe vio- 
lent diſorders in his bowels and ſtomach. He 
had been almoſt dead the day before; he re- 
lapſed at night, complained much, thought 
himſelf a-dying, continued ill all night; find- 
ing himſelf eaſier, aroſe in the morning as 
uſual; again turning bad, returned to bed, 
where he took a bowl of warm tea and biſ- 
cuit; after which he made another effort, got 
up, put on his cloaths, went abroad to take 
the air, relapſed, fell a vomiting, threw up a 
deal of bile, and expired about twelve that 
night. | 
* 11th, The pannel's behaviour upon that 
melancholy occaſion was decent and beco- 
ming, expreſhve of the real ſorrow and grief 
he felt. The tale that is told of her having 
adminiſtred the poiſon in a bowl of tea that 
morning, will be diſproved in the ſtrongeſt 
manner. She had none to adminiſter ; and 
every circumſtance, as it is expected to come 
out on proof, will ſhew, that ſhe had it not 
in her power ſo to have done, had ſhe intend- 
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ph ed it; and that de fatto none was admini- | 
y ſtered. 

1 12th, Mr Ogilvie's corpſe remained unin- 

j terred until the 11th. It was viewed by phy- 

W Aficians and ſurgeons of character and ſkill : 


N the appearances were nothing but what is u- 
# Yuval in natural diſtempers proceeding from 
3 various 


22 J 


various internal cauſes. A diſſection of the 
body would eaſily have ſhown whether there 
had been poiſon in the caſe or not; and it 
was the duty of Alexander Ogilvie the inform- 
er, who had come to the houſe, and ſtop- 
ped interment for one day upon chis very ſu- 
{picion, to have cauſed the body to be laid 
open, This was not done ; whereby the 1n- 
fallible means were loſt of detecting the crime, 
if any was committed, and this unhappy pan- MW 
nel was deprived of fo only infallible means 
of proving her innocence. 1 
Theſe are the great lines of principal facts 
which the pannel propoſes to prove: man, 
others to the ſame tendency, will, it is expe&t- © 
ed, come out in leading the proof; and, ſhe 
flatters herſelf, that theſe, with an intelligent ? 
jury, will be effectual to detect the falſchood | 
of this accuſation, and to vindicate the cha- 
racter and innocence of an unfortunate young 
woman, whoſe preſent ſtate, ſeveral months 
gone with child, renders her a very improper oO 
object to undergo a trial of this nature; which, 
from the accumulation of two capital crimes 
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in one indictment, and the great number of 
witneſles given out in liſt, beſides thoſe to be 
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adduced for her exculpation, muſt draw out 
to an immoderate length, 
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CROSBIE, for Licutenant PATRICK 1 
| OGILVvIE, panned, Repcated his ſigned De- 
| fences; ü 
1 
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fences; and repreſented, That the ſaid Lieu- 
tenant Patrick Ogilvie having obtained a 
commiſſion in the regiment, he behaved 
in the execution thereof in a proper and 
inoffenſive manner; and being ordered a- 
long with his regiment to the Eaſt In- 
dies, he remained there till his health ob- 
liged him to return home; when he came 
to the houſe of Eaſtmiln, where his brother 
reſided, who was then about to be married 
to Katharine Nairn, the other pannel, and 
vhere he continued for ſome time with an 
inoffenſive character, ſuitable to that which 
he had maintained in the regiment in which 
he had ſerved, of which there are many of- 

ficers ready to atteſt the character he held. 
* About the time that the pannel Patrick 
2 Ogilvie returned home, and about the ſame 
time that the defunct Thomas Ogilvie of Eaſt- 
FX miln was married to Katharine Nairn, Alex- 
ander Ogilvie, the third and youngeſt bro- 
ther of the family, married the daughter of 
one Rattray a porter, a perſon greatly infe- 
Prior in rank to himſelf; and his relations, and 
1 immediate connections, highly diſapproved 
| 1 of the match, and alienated themſelves from 
Pum on that account. This marriage hap- 
pened near about the time that the deceaſed 
FT homas Ogilvie was married to the pannel 
3 $ atharine Nairn. | 
1 x I There was one Anne Clark, who was related 
70 the * of Eaſtmiln by the mother's 
ſide. 
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| L 0 1 
fide, This woman had for ſeveral years re- 


faded as a ſervant in a houſe of diſſolute re- 
putation in Edinburgh, and which, as a houſe 


of bad fame, had regularly been viſited by 


the conſtables. Some months, at leaſt weeks, 
however, before the marriage of Alexander 
Ogilvie, ſhe had cohabited with him in the 
ſame room, and the ſame houſe; and after 
his marriage ſhe had lived in his father-in- 
law's houſe. In conſequence of all which it 
may be preſumed a very particular intimacy 
had ariſen between her and the ſaid Alexander 
Ogilvie. „ 

The friends of the family of Eaſtmiln had 
taken umbrage at the marriage of Alexander 
Ogilvie with the daughter of a common por- 
ter; he thought it neceſſary, therefore, to 
ſend ſome perſon to interpoſe as a mediator 
-with that family; and the perſon he made 
choice of was Anne Clark. 


Anne Clark was accordingly diſpatched to 


the houſe of Eaſtmiln. 
ly; 
treated as an equal, and a gentlewoman. 


Such was the pretext of ſending Anne Clark 
to the houſe of Eaſtmiln: ſomething deeper, 


however, ſeems to have been intended. The 1 
deceaſed Thomas Ogilvie of Eaſtmiln had for 


many years been ſubject to conſumptive 


ſymptoms; 


She was received, 
without ſuſpicion, as a relation of the fami- 1 
and, in that character, without inquiry # 
into her former life and converſation, ſhe was 


Tax: 1 


ſymptoms ; he had been afflicted with ulcers 
in his bowels, which had been diſcovered at / 
the diſtance of about five years before his 
death; ever after he had been in a valetudi- 
nary ſtate; and there was reaſon to appre- 
hend he would not be long-lived. The rela- 
tions of Mrs Ogilvie, in particular, had ſhown 
ſome apprehenſions, that by his premature 
death the proviſions in her favour might be 
rendered ineffectual. The pannel Patrick 
Ogilvie was alſo in a bad ſtate of health: he 
had been obliged to return from the Eaſt In- 
dies, where he had been in ſervice with his 


X regiment, on account of his valetudinary ha- 


bit: and from the ſituation which the two 
elder brothers were then in, there is the 


# greateſt reaſon to believe, that Alexander 


Ogilvie had entertained the moſt ſanguine 


hopes of ſucceſſion to the eſtate; which, by 
the marriage of Thomas, and the return of 
Patrick for the recovery of his health, ſeemed 


likely to be diſappointed. + - | 
That iſſue ſhould not be procreated between 
Thomas Ogilvie and Katharine Nairn his 


bi wife, and that Patrick Ogilvie ſhould be ob- - 
1 liged to betake himſelf to thoſe inhoſpitable 


climates which he had left, and whoſe in- 


X clemencies had well nigh already put an end 
do his life, ſeemed defireable objects in the 
eyes of Alexander Ogilvie. To promote diſ- 
ſenſion, therefore, between Thomas Ogilvie 
and his wife, and to alienate the mind of 


Patrick 


1 


Patrick Ogilvie the pannel, from this country, 
ſeemed to have been the purpoſe for which 
Anne Clark was diſpatched from Edinburgh. 
As a relation of the family, ſhe was received 
with implicit conſidence at Eaſtmiln, parti- 
cularly by the pannels, who were little aware 
what a ſnare was prepared for their unguard- 
ed confidence. 

.Miſs Clark had but a " time reſided at 
the houſe of Eaſtmiln, when ſhe made it her 
buſineſs to ſow diſſenſion and animoſity a- 
mong all the members of the family. She en- 
dea voured to inſpire Mr Ogilvie with jealouſy 
towards his wife, and diſtruſt towards his 
brother: and ſhe was but too ſucceſsful in 
her endeavours; Mr Ogilvie, a ſickly man, 
and too ſuſceptible of ſuch impreſſions, was 
ſoon miſled by the artful Miſs Clark into a 
belief of what, if he had truſted his own 
judgment, he could never have ſuppoſed, 

The period which was choſen to inſinuate 
theſe jealouſies was remarkable. The pannel 
Lieutenant Patrick Ogilvie had ſome differ- 
ences with his elder brother, concerning his 
patrimony; for a diſpute had occurred about 
the balance of a bond of proviſion reſting 
owing to Patrick Ogilvie, Mis Clark laid 
hold of that opportunity to propagate her ma- 
licious alledgeances; and in the heat of a con- 
verſation which aroſe concerning the balance 
of this bond of proviſion, and what Thomas 


had done with it after he took it up from the 
_ cuſtodier, | 
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euftodier; firſt inſinuated his apprehenſion of 
an improper intercourſe between the two 


pannels:  _ 


| To minds already heated by a diſpute con- 
cerning money-matters, this incident ſerved 
to add greater warmth. The two brothers 
| parted with ſome animoſity, the pannel Pa- 


trick declaring his intention never to return 


to the houſe of Eaſtmiln. 
The intention of the pannel was, after vi- 


ſiting his friends in the country, as he had 
noy tolerably recovered his health, to return 
to his military ſervice in the Eaſt Indies; ho- 
ping, by means of this, to avoid both the jea- 
louſy of his brother, and the envy of his o- 
ther relations. Though often ſolicited, there- 
fore, to return to his brother's houſe, he kept 
always at a diſtance, from that day when he 
diſcovered the firſt ſymptom of jealouſy. 


Mrs Ogilvie, the other pannel, had for ſome 


time before this complained of bad health; 
and particularly ſhe complained of want of 
ſleep: on account of her complaints {he had 
been in uſe to take ſalts and laudanum as me- 


dicines. In the hearing of the pannel ſhe 


had expreſſed her deſire to have ſome of theſe 
medicines; and as he, while at ſea, had been 


1 in uſe to take both on account of his bad 
ſtate of health, and in a ſhort time expected 


one of his ſea-cheſts would arrive, in which 


he had a quantity of both, he proffered to 


her to ſend her ſome laudanum and ſalts as 


E. ſoon 
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ſoon as the trunk or cheſt they were in ſhould 
be brought to the country: and ſhe told him 
ſhe would be obliged to him for them, as 
they were ſo ill to be had of a proper kind in 
that remote part of the coun 


After the pannel had left the houſe of Eaſt- 


miln in the manner: above mentioned, his 


trunk or cheſt came to hand: it was brought 
from Dundee by Andrew Stewart merchant 
in Alyth to his houſe; and was, 
fence, in the public ſhop, opened by the pan- 
nel; who has reaſon to believe, that the 
ſaid Andrew Stewart obſerved both the ſalts 
and laudanum that were therein. But the 
quantity of laudanum proving very {mall, as 
a great part of it had been uſed during 'the 
voyage, the pannel found himſelf under the 
neceſſity of purchaſing a ſmalt quantity of 
laudanum, in order to ſend as much as was 
requiſite to Mrs Ogilvie. He did according- 
ly buy a ſmall quantity of laudanum for this 


purpoſe ; which, together with what he al- 


ready had, he put into a phial, and with two 
doſes of falts, which, in the preſence of An- 
drew Stewart, he took out of the cheſt or 
trunk aforeſaid, put up, and ſent by the ſaid 
Andrew Stewart, who was going on an occa- 

ſional viſit to ſee Eaſtmiln and Mrs Ogilvie. 
What ſymptoms attended the deceaſed Mr 
Ogilvie's laſt illneſs, the pannel, not having 
been at the houſe of Faſtmiln, cannot, from 
his perſonal knowledge, pretend to ſay. As 
far 


in his pre- 
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far as he has bcen able to inform himſelf, 
however, he cannot diſcover, that there is the 
leaſt evidence that he died by poiſon. Nor 
did the pannel, on any occaſion, pretend to 
hinder a diſſection of the body, or any other 


mean of diſcovery, whether the defunct had 


died of poiſon or not. On the contrary, he 
urged and inſiſted, that ſuch trial ſhould be 
made. And he having ſent for a ſurgeon to 
inſpe& and open the body, the perſon whom 
he had diſpatched expreſs for that purpole, 


was privately ſtopped by Alexander Ogilvie, 


the younger brother, who 1s the perſon on 
whoſe ſigned information he was originally 


committed to priſon. 


Such are the material facts which the pan- 


nel apprehends he is called on to explain, in 
vindication of his good fame: and to theſe 
facts he ſubjoins the following defence, in 
terms of the ſtatute. 


1/7, That the libel contains a cumulatio ac- 


tionum in criminalibus; which is reprobated in 


law. 

2dly, That ſo far as relates to the inceſt, the 
libel is utterly vague and inconcluſive, being 
deſtitute of all circumſtances of time or place, 
or other requiſites that can enable the pannel 
to make a pointed defence; and therefore 
ought not to paſs to the knowledge of an aſſize. 

3dly, The libel, as far as reſpects the crime 
of poiſoning, 1s utterly irrelevant guoad this 
pannel. 


[ 40 J 
LockHART, for Katharine Nairn, 
Rae, for Patrick Ogilvie, 


Adhering to the defences ſeverally propa | 
ned for them, repre/ented, That the indict- 


ment charges the pannels with inceſt com- 


mitted betwixt them, in the months of Janu- 


ary and June, and interveening months, and 


before the 12th day of the ſaid month f ĩ 


June: That the ſaid Katharine Nairn, and the 
de caſed Thomas Ogilvie were not married 
till the zoth day of the ſaid month of Janu- 
ary ; and to inſtruct that, produces and op- 
pones their contract of marriage, dated the 


29th of January, and they were married the 


ſubſequent day. And therefore contended, 
That as to the month of January, the indict- 
ment could not go to proof, farther than as 
to the laſt day of that month. 

2dly, As thi deceaſed Thomas Ogilvie died 
on the 5th of June, the time interveening be- 
tw ixt that and the 12th, were equally irrele- 
vant, as inceſt could not be committed with the 
widow after the death of the huſband, at 
leaſt to infer the pains of law, which, in our 
praQtice, are generally meant the pains of 
death, 


Sir David DALRYMPLE for the Proſecu- 
tor, anſwered, That cumulatio actiouum crimi- 
nalium, is eſtabliſhed in the practice of the 
Juſticiary Court; and in this caſe is particu- 
larly neceſſary and proper. That it is eſtabliſh. 

ed 


I 4 ] 
ed in the practice of the Juſticiary Court, is 


1 evident by the following examples, ſelected 
XZ from many of the ſame nature which occur 
in the Books of Adjournal. 


16th February 1580, Andrew Glencorſe 


X indicted for poiſoning his wife, and for inceſt 


X with his wife's mother. 


6th September 1610. William Douglas of 
Lincluden, ſlaughter and treaſonable theft, 


being a landed man. 
zoth March 1638. Iſobel Kailtie, notour 


adultery, and murdering two children a 


of the adulterous intercourſe. 
zoth March 1638. Andrew Harvie, art 
and part of the murder of Iſobel Dalgleith, 
and of adultery with Helen Stevenſon. 
27th July 1642. Margaret Cunningham, 


2 adultery and murder of the child born in 


the adultery. 


12th March 1645. John Gordon, bigamy, 


| * adultery, and theft. 


28th March 1646. Margaret Thomſon, 


{ adultery and forgery. 


20th December 1649. James Wilſon, in- 


ceſt with his wife's daughter, and adultery 


with another woman. 


21ſt April 1664. John Swinton and Janet 
Brown, notour adultery and murder of Swin- 
ton's wife. | 

27th May 1665. Margaret Hamilton, a- 
_ Gultery and murder of her huſband. 


9th 
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- goth April 1670. Major Thomas Weir, 
' fornication, adultery, inceſt, and beſtiality. 

12th September. 1678. Iſobel Hay, adul- 
tery and murder of her adulterous child. 

15th January 1694. Doctor John Elliot, 
Daniel Nicolſon, and Marion Maxwell, mur- 
der, falſehood, forgery, and notour adultery. 

gth November 1702. Margaret and David 
Myles, inceſt and child murder. 

gth November 1703. Mary Graham, inceſt 
with her father, and child murder. 

21ſt February 1706, Eliſabeth Hunter, in- 
ceſt and adultery. | 
As this cumulatio actionum criminalium is 
fully eſtabliſned by practice, ſo in this caſe 
it is particularly proper and neceſſary: the 
two crimes charged, inceſt and murder, are, 
from the. circumſtances of the charge, inti- 
mately connected; and it is propoſed in gene- 
ral to prove both by the ſame witneſſes. To 
make ſeparate trials for each crime would be 
oppreſſive to the witneſſes, the jury, and the 
parties. It is true that accuſations for dif- 
ferent crimes may be thrown into one libel, 
in ſuch manner as to prove oppreſſive. When- 
ever this is attempted, the court will inter- 
poſe; but not in order to prevent the trial of 
different crimes in one libel where nothing op- 


preſſive is meant, and where the expediency f 
the cumulatio Fronts, | is obvious. As to what 
is ſaid, that the charge for inceſt is unintel- 


ligible or vague, it is anſwered, That it is 
laid 


43 ] 


laid in terms the moſt unexceptionable, in the 
XZ expreſs words of an act of parliament; and 

furely the legiſlature muſt. be preſumed ca- 
pable of conveying by words, a juſt idea of 
the crime which it meant to puniſh. As 
to what is ſaid, that the libel for inceſt is 
vague, charging the crime as committed in 
& January and June 1765, and the interveen- 
ing months, it is anſwered, That in all cri- 
minal indictments a latitude of this kind is 
allowed in practice; for witneſſes may 
be diſtin& as to the circumſtances of the 
® crime charged, and yet may not be certain 
as to a day, or even as to a month. Indict- 


ments do generally comprehend the term of 


three months. In the caſe, the King's advo- 
XX cate againſt Oliphant, 4th February 1736, a 
7 libel for a ſingle act of ſodomy, bearing two 
months in one year, and two in another, was 
held ſufficiently articulated; and in that form 
# was remitted to the knowledge of an aſſize. 


When an indictment contains the charge of 
a crime, which in its own nature is capable 
of frequent repetition, as inceſt is, a ftill 


greater latitude is allowed. Thus in the caſe 
of Forbes 1758, tried for corrupting young 
girls, an indictment was remitted to the 
knowledge of an aſſize, altho' it bore that the 
crime was committed in ſome one or other of 
the months from May 1757, to April 1758, 
incluſive. If the pannel Mrs Ogilvie was 
not married till the 3oth of January 1765, 

1 5 elke 
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the charge of inceſt preceeding that date will 
ceaſe of courſe, If it ſhall be proved that ſhe 
and Lieutenant Ogilvie defiled their bodies 
after the death of Eaſtmiln, it may not per- 
haps be capital inceſt by the act 1567, which 
refers to the 18th chap. of Leviticus z but it 
will nevertheleſs be inceſt puniſhable in law: 


and if no inceſt but what was committed af- 
ter the death of Eaſtmiln ſhould be proved, 
then the jury will find accordingly, and the 


court will adapt the puniſhment to the of- 
fence. As to what is ſaid, that the murder 
by poiſoning 1s not properly laid againſt Lieu- 


tenant Ogilvie, it is anſwered, That the con- 
trary appears from the tenor of the indict- 


ment. But altho' this were not the caſe, yet 
he is charged as guilty art and part of that 


crime, which is in law a relevant indictment, 


and as ſuch muſt be remitted to the know- 
ledge of an aſſize. 


* The Lords Juſtice-clerk and Commiſſion- 
* ers of Juſticiary, having conſidered the cri- 


* minal indictment raiſed and purſued at 


the inſtance of Thomas Miller of Barſkim- 
* ming, Eſq; his Majeſty's advocate, for his 
* Majeſty's intereſt, againſt Katharine Nairn 


© widow of the deceaſed Thomas Ogilvie ot 


* Eaſtmiln in the county of Forfar, and Patrick 


* Ogilvie Lieutenant of the eighty-ninth regr- 
** ment of foot, brother- german of the ſaid 
_* deceaſed Thomas Ogilvie, pannels, with the 
* foregoing debate, repell the haill objections 
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made to the form of the indictment; and 
find the ſaid indictment relevant to infer 
the pains of law: But allow the pannels and 
each of them to prove all facts and cir- 
cumſtances that may tend to their exculpa- 


tion or alleviation of their guilt ; and remit 
the pannels with the indictment as found 


K _ 5A «= 


relevant to the knowledge of an aſſize. 
"MY (Signed) GILB. ELLIOT, I. P. D. 
The Lord Juſtice-clerk and Commiſhoners 


of Juſticiary continue the diet againſt the 
ſaid Katharine Nairn and Lieutenant Pa- 
trick Ogilvie pannels, till Monday next, the 
XE twelfth inſtant, at ſeven o'clock in the mor- 
ning; and ordain parties, aſſizers, witneſles, 
and all concerned, then to attend, each un- 
der the pains of law; and the pannels i in 
the mean time to be carried back to priſon.“ 


Nuria Fuſticiaria S. D. N. Regis, tenta in 
VNova Seffionis Domo de Edinburgh, ſexto 
die Auguſti, millgſimo ſepting entęſimo ſexa- 
= gefimo quinto, per Honorabiles Viros Domi- 
num Gilbertum Elliot de Minto, Barone- 
= tum, Dommum Juſtitiarium Clericum, Alex- 
andrum Boſwel de Auchinleck, Andrean: 
= Pringle de Alemoor, Henricum Home de 
= HK#ames, Jacobum V. Ge rguſon de Pitfour, et 
1 Georgium Brown de Coalfton, Commiſfio- 
— rarws Tuſbiciarie S. D. N. Regis. 
x Cura legitime efirmatg. errant 
The 
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The which day, there was a petition pre- 
ſented to the faid Lords in the names of Ka- 
tharine Nairn relict of the deceaſed Thomas 
Ogilvie of Eaſtmiln, and Lieutenant Patrick 
Ogilvie brother to the ſid Thomas Ogilvie, 3 
HUMBLY SHEWING, 

That the petitioners ſtood indicted before 
their Lordſhips, at the inſtance of his Majeſty's 
advocate, for the alledged crimes of inceſt and 
acceſſion to the ſuppoſed murder of the ſaid 
Thomas Ogilvie. 1 

That tlie petitioners had pleaded not guilty 
to this grievous accuſation and were confi- 1 
dent, that in the courſe of the trial their in- 
nocence would be fully vindicated to the ſa- 
tisfaction of the court and jury. 1 

That as the petitioners did aſſert, and had 'H 
good reaſon to believe, that that proſecution * 
took its riſe from malice, and molt falſe and 
injurious calumnies raiſed and propagated by 
perſons, who, from moſt unjuft views, have 
been. deſirous of ruining the petitioners; it 
was therefore highly neceſſary and juſt, that 
the petitioners, who were then to undergo 1 
that ſolemn trial for their lives, ſhould be ſe- 
cured as far as poſſible againſt every kind of 1 
ed and undue 3 — that might, or | 1 


in that aufe . * 
That, among other misfortunes Jader 4 $ 
which the petitigners Iabonred, they had 1 
been accuſed, by report, of endeavours to ſe- q 
crete material witneſſes in. that nnter 8 "i 


1 


& tho' conſcious of their innocence in that, as 
well as in other reſpects ; yet ſeveral of the 


ZE witneſſes have on that, or ſome other account, 


been ſecured as priſoners in the Caſtle of E- 
dinburgh. 

That, among theſe witneſſes, was Ann 
Clark, deſigned daughter of the deceaſed Allan 


Clark pa of ma, 1 who is now confined. 


in the ſame room with two or more maid-ſer- 
vants, who were in the houſe of Eaſtmiln at 
the time of Thomas Ogilvie's death, and who 
XZ would be moſt material witneſſes for the pe- 


titioners in that cauſe. 
= That the petitioners would make it appear, 
by unconteſtible evidence, that the ſaid Ann 
1 Clark was not only a perſon of the worſt 
character and diſpoſition, ſuch as rendered 
her improper and inhabile to be received as 
a witneſs, but alſo, that ſhe had entertained 
and expreſſed deadly malice and hatred againſt 
both the petitioners ; and that, in purſuance 
thereof, ſhe had been the author and propa- 
gator of the falſe and malicious ſtories which 
had given rife to the preſent proſecution. 
And, 1n fine, that ſhe was in a combination 
to ruin the pannels, and as far as ſhe could, 
d deprive them of their lives, as well as their 
| reputation. 
1 That it would occur to their Lordſhips, 
that the petitioners were expoſed to imminent 
danger by the faid Ann Clark's being con- 
ſtantly confined in the fame room with other 
material 
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material witneſſes, whoſe ſex, ſtation, and in- J 
experience, tho' otherwiſe honeſt and well 
inclined, might expoſe them to be influenced 
and prejudiced by the malicious endeavours | 1 
of that artful woman. For theſe reaſons, the 
petitioners were confident, that their Lordſnips 
would forthwith give orders for ſeparating, 
the ſaid Ann Clark from the ſaid other witnef- 


ſes. THEREFORE PRAYING, That it might 
pleaſe their Lordſhips forthwith to grant war- 
rant to the Deputy-governor of the Caſtle of | 


Edinburgh, or any other proper officer, to re- 
move the perſon of the ſaid Ann Clark from 
the room in which ſhe was preſently confined ; 


or otherwiſe to ſeparate her from the ſaid 


maid-ſervants, and to keep her ſeparate from 


them, or any other witneſſes to be adduced 
againſt the petitioners in that preſent proſe- 
cution. According to Juſtice, Oc. 
(Signed) HENRY Duxpas. 
Dav. Rate. 


Edmburgh, 6th 4 51 1765. Al 
I TROMUASG MILLER Eſq; his Majeſty's Wl 
Advocate, conſent, That the prayer of the 


within petition be granted; but upon this lY 
exprefs condition, that no perſon whatever be 


admitted or haye acceſs to any of the ſaid three 
witneſſes, except in preſence of one or other 
of the officers of the court of Juſticiary, i 
which their Lordfhips ſhall think proper to 
appoint. (ügned) Tuo. MILLER. Wl 
„The 
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The Lords Juſtice-Clerk and Commiſſio- 4 


ners of Juſticiary having ſeen and conſide- 
red the foregoing petition, with the con- 
ſent of his Majefty's Advocate ſubjoined 
thereto, recommend to the Depute-Gover- 
nor of the caſtle of Edinburgh, or other 
proper officers, to cauſe remove the ſaid 
Anne Clerk from the room where ſhe and 
the other two women before-named are 
= < preſently ſtaying, into ſome other room in 
> © the ſaid caſtle, until Monday next the 
= © twelfth day of Auguſt current; and alſo 
recommend as above, that care be taken 
* that no perſon get acceſs to any of the ſaid 
= © three women, betwixt and that time, except 
in preſence of Robert Auld writer or Andrew 
= © Murifon macer of this court, or either of 
* them. a ak: 17 


„44 — —— " 8 


(Signed) GIL B. ELLIOT, I. P. D. 


— 


Curia Juſticiaria S. D. N. Regis, tenta in No- 
va Seſſionis Domo de Edinburgh, ditsdecimo 
die Auguſti, millefimo ſeptingentęſimo ſexa- 
geſimo quinto, per Honofabiles Viros. Domi- 
num Gilbertum Elliot de Minto, Baronetum, 
Dominum Juſticiarium Clericum, Alexan- 
drum Boſwel de Auchinleck, Andream 
Pringle de Alemoor, Henricum Home de 
Kames, Facobum Ferguſon de Pitfour, et 
Georgium . Brown de Coalſton, Commiſſioe 
narios Juſticiariæ S. D. N. Regis. | 


Cur ia legitime affirmata. | 
Intran, | 
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Intran. 
KATHARINE NAIRN, EPS Wh of the de- 
N ceaſed Thomas Ogilvie of Eaſtmiln, 5 
1% | A N D 0 
— 10 PATRICK OGILVIE lieutenant of the eigh- 
1 5 | ty-ninth regiment of foot, brother- german 
"18 ' of the ſaid deceaſed Thomas Ogilvie, 


lj 468 Born preſent priſoners in the- Tolbooth of 
4 Edinburgh; PANNELS: L 


I and accuſed as in the former ſederunt. 


i The Interlocutor on the relevancy being 
Mink read over to the pannels in open court, 0 


The Lords proceeded to make choice of the 8 
i following perſons to paſs upon the aſſize of 1 
Wil: the ſaid pannels, 4 


| 

WAR 
il 34608 Bir James Clark of Pennycuick 
14 John Howieſon of Brachead 
4/0 John Chryſtie of Baberton 
10 Adam 3 of Bonnytoun 
1 Alexander Sherrift of Craigleith - 
5 David Dundas, younger of Newhalls 


1-111 | Sir George Suttie of Balgonic 

1 Charles Hay of Hopes 

1 William Ramſay of "Preſton 1 

10 7 John Forreſt ſenior, merchant in E. "70 

| 111988 dinburgh 3 

a George Chalmers merchant in Edin- | 1 
burgh | al 
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Gavin Hamilton bookſeller in Edinburgh 
Archibald Wallace merchant 1n Edinburgh 
John Borthwick of Cruikſton 

Thomas Brown of Braid 


The above ale being all Hen, ſworn, 
and no objection in the contrary, 


His Majeſty's Advocate „ to call 


the follow 3 ing witneſſe: 


DAVID RATTRAY younger in Cam- 


mock in the pariſh of Glenylla, aged forty- 
two, married, purged of malice and partial 
counſel, ſworn, and interrogate, depones, 
That he lives in the neighbourhood of Eaſt- 


miln, and did hear it talked in the country, 
that Mrs Ogilvie the pannel and Lieutenant 
Ogilvie the other pannel lived in too familiar 
a way, and walked out together without others 
in their company: That the Deponent himſelf 
once ſaw them at their walk, when there was. 
no body with them, when they were leading 
other arm in arm, and at that time he faw 


che pannel Licutenant Ogilvie kiſs Mrs Ogil- 
vie the other pannel once: That this happen- 


ed after the late Thomas Ogilvie of Eaſtmiln's 


marriage with the pannel, and before his 


death; cannot remember the preciſe time, but 
there was a ſtorm on the ground then: That 


at the above-mentioned time the pannels were 
walking near the houſe of Eaſtmill, croſſing 


the 


1 2 rern N 


1 


1 
the King's high-way, when the witneſs ſaw 


as above, when he was no farther from 


them than the fourth part of a quarter of a 


mile; and that the pannels were in a hollow 
way when he ſaw Lieutenant Ogilvie give the 
other pannel one kiſs as above. Cauſa ſcien- 
tiæ patet. And this is truth, as he Wal anſwer 
to God. (ſigned) David RATTRAY. 
G1LB. ELLIOT. 


JOHN LAMAR in Craigendeach in the 
pariſh of Glenylla, aged forty-ſeven, married, 
purged of malice and partial counſel, ſworn, 
and interrogate, depones, That he lives very 
near Eaſtmiln, and has heard the claſhing 
people of the country commonly report, that 
the pannel Mr Ogilvie liked Mrs Ogilvie the 
other pannel too well; and that a diſpute in 
the famuly of Eaſtmiln about that time aroſe, 
which took its riſe, as was ſaid, from a ſuſpi- 
cion, that the two pannels liked other too 
well: That upon this Mr Ogilvie the pannel 
left the houſe of Eaſtmiln, as was reported, 
upon the above ſuſpicion; and it was even ſaid 
in the country, that the two pannels loved one 
another too well: That the deponent himſelf 
knows, that Mr Ogilvie the pannel went a- 
way from the houſe of Eaſtmiln, about a fort- 
night, as he thinks, before Eaſtmiln's death, 
and the deponeat ſaw him return to the houſe 
of Eaſtmiln the morning after Eaſtmiln's 


death: That before Mr — the pannel 


left 


1881 
leſt Eaſtmiln's houſe, the deponent has often 


ſeen the two pannels walking arm in arm, 
and their arms about each other's neck: That 
he has ſeen them in that poſture at their walk, 
even when Miſs Clark and the Laird of Eaſt- 
miln himſelf were in company, as well as 
when there was no body elſe with them. 
Depones, That the report of the love between 
the two pannels he did not hear in the coun- 
try till after Lieutenant Ogilvie had left the 
houſe of Eaſtmiln as above; and that he ne- 
ver ſaw the pannel Mrs Ogilvie till after her 
marriage: That ſince the marriage he has 
ſeen Dr Alexander Ogilvie a brother of Eaſt- 
miln's at the houſe of Eaſtmiln; and that 
Anne Clark a witneſs cited in this trial was 
qu before him and at the ſame time: That 
the deponent's houſe lies at about a quarter 
of a mule's diſtance from Eaſtmiln's houſe on 
the other fide of the river, from whence it is 
eaſy to ſee any perſon who comes out or goes 
in to the houſe of Eaſtmiln. Caiſa /crentie 
patet. And this is truth, as he ſhall anſwer to 
God. And depones he cannot write. 
(god G1LB. ELLIOT. 


JAMES BARNET, ſon to Alexander Bar- 
net in Cammock, in the pariſh of Glenylla, 
aged ſifteen years, unmarried, purged of ma- 
lice and partial counſel, ſworn, and interro- 


| gate. Duyjmiſſed. 


G JOHN- 
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JOHN GILLOCH wright in Dalnsbebäck, 
aged twenty-ſix years, married, purged of 
malice and partial counſel, fworn, and mter- 
rogate, depones, That, about a fortnight af- 
ter Eaſtmiln's marriage, the deponent was 
tent for to the houſe of Eaſtmiln to put on 
ſome locks and braſs-work upon a drawer: 
That accordingly the deponent went to the 
room where the drawers ſtood, in which room 
he ſaw the pannel Mr Ogilvie lying in bed: 
That when he was ſo employed, Mrs Ogilvie 
the pannel came to the room- door where the 
deponent was at work, ſhe having heard him, 
as he ſuppoſed, at work. Upon Mr Ogitvie 
the pannel obſerving her, he deſired her to 
come in: That after having ſaid to the depo- 
nent, John, are you begun? ſhe went in an 
aſked Mr Ogilvie the pannel, What! Are not 
you up yet? and then ſhe went towards the 
bedfide, where ſtood a little cheft, upon which 
the ſat down, and then they eat ſome ſweet 
bread together, which had been got at a mar- 
ket. Depones, That he obſerved. her hand a- 
bout the bed-elothes, juſt upon Lieutenant 
Ogilvie's breaſt; at which time ſhe ſaid to 
him, You are not poor, but pretty fat; but 
did not obſerve whether her hand was below 
the bed-clothes, or above. Depones, That 
when Mrs Ogilvie the pannel was going out 
of the room, Lieutenant Ogilvie kicked up 
the bed-clothes with his feet, and threw them 


upon his body; upon which Mrs Ogilvie 
ſaid, 


* 2a 5 
ſaid, Ah! you daft dog! and the deponent 
at that time law ſo much of the ſaid Lieute- 


nant Ogilvie's body, that he, the deponent, 


could judge. whether he was a man or a wo- 
man: That, after breakfaſt, Mrs Ogilvie 
came to where the deponent was at work, 
and gave him a dram; and Lieutenant Ogil- 
vie being preſent, ſne gave him alſo a dram, 
for he was by that time dreſs'd. Depones, 
That the week before Eaſtmiln's death, the 
deponent went to Eaſtmiln to do ſome work: 
That when he was ſawing, Elizabeth Stur- 
rock then a ſervant in that family, came to 
the deponent, and aſked him, If he knew 
which way the Laird had gone? he ſaid, he 
could not tell. Upon aſking her why ſhe put 
ſuch a queſtion, ſhe anſwered, That as Lieu- 
tenant Ogilvie was expected at Eaſtmiln that 
day, ſhe could wiſh the Laird and he might 


not meet, And depones, That he the depo- 


nent Jaw Eaſtmiln walk away from the houſe 


ſome time before. Depones, That on the 


evening of the day laſt mentioned, as the de- 
ponent was returning from his work, he ſaw 
Mrs Ogilvie the pannel returning to Eaſt- 
miln, upon the road that leads from the Kirk- 
toun to that place, and obſerved Mrs Ogilvie 


and Anne Clark meet upon that road; and 


that ame night he ſaw Mr Ogilvie the pan- 
nel ſtanding at the Kirktoun, which is not a 


quarter of a mile from Eaſtmiln: That, at 


che time above mentioned, when Lieutenant 
; Ogilvie 
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Ogilvie kicked up the clothes, and the Lady 
faid to him, Ah! you daft dog! the depo- 
nent does not think the ſaw the condition the 
Lieutenant's body was in, as ſhe was then 
going out of the room. Depones, That while 
Mrs Ogilvie was fitting upon the cheſt by 
Lieutenant Ogilvie's bed, as above deponed 
to, the deponent could ſee Mr Ogilvie's breaſt 
from the poſture he was then in. Being in- 
terrogate for the pannel, depones, That when 
he ſaw Mrs Ogilvie the pannel upon the road 
from the Kirktoun returning to Eaſtmiln, as 
above deponed on, and Anne Clark upon the 
{ame road, that they were both walking to- 
wards Eaſtmiln, and Anne Clark foremoſt. 
Cauſa ſcientiæ patet. And this is truth, as he 
mall anſwer to God. (Signed) jond G11 
LOCH, GILB., ELLIOT, 


RATHARINE CAMPBELL, late ſervant 
to the deceaſed Thomas Ogilvie of Eaſtmiln 
being called; againſt adducing of whom it 
was objected, That jhe ought not to be re- 
ceived as a witneſs, no execution being return- 
ed againſt her twenty-four hours before the 
diet of compearance, conform to the forms of 
court eftablithed. 2do, That ſhe bears iH. 
will and malice againſt the pannel Mrs Ogil- 
vie, having been diſmiſſed her ſervice for 
theft; on which occaſion the expreſſed refent- 
ment in ſtrong terms, and {wore revenge, 
which is offered ta be proved inſtanter. 


Sir 
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Sir David DALRYMPLE anſevcred, on 
the part of his Majeſty's advocate, That the 
Ait objecuon ought to be repelled. The fact 
is, that this witneſs was given out in liſt 


with the others; but as ſhe had gone into a 
diſtant part of Scotland, could not be cited 


by the meſſenger ſo ſoon as the other wit- 


neſſes were. She was cited on the Saturday 
before the firſt diet of compearance; but the 
execution did not come up to Edinburgh till 
after that diet. Upon its being received, it 
was on Wedneſday laſt in the forenoon given 
out to the agents for the pannels. The act 
1672 ordains, that the liſt of witneſſes be 


given out with the indictment, and this was 


done here; but no law requires that the ex- 


ecutions ſhould be returned into court twenty 


four hours before the firſt diet of compear- 
ance: In the preſent caſe it was impoſſible 
that the execution could be ſooner produced, 
and the pannels can ſuffer nothing by this; 
for they ſaw the name of the witneſs in liſt, 
and they have had more time for this pur- 
poſe than they would have had, if the execu- 
tion had been given out twenty four hours 
before the firſt diet of court, and then the 


relevancy had been determined and the proof 


taken at the ſame diet. 


As to the /econd objection, it ought alſo to 


be repelled. No particular condeſcendence 
has been made of malice or cauſe of malice 
at this time, and the witneſs will be purged 
of malice in the initials of her oath in com- 

mon 
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mon form; and therefore the objections ought 
to be repelled agrecable to the univerſal prac- 
tice of the court. 


© repell the objections, and allow the witneſs 
* to be received; reſerving to the conſidera- 
tion of the court, whether or not any ſpe- 
4 cial expreſſions of malice and the cauſe 
= thereof, that may be condeſcended on by 


addmitted or not.” 
(Signed) GILB. ELLIOT, I. P. D. 


On pronouncing of which interlocutor, Mr 
Alexander Lockhart advocate, procurator for 
the pannels, proteſted for remeid of law; and 
that any interrogatories he ſhall put after- 
wards to this or other witneſſes, during the 

trial, ſhall not be deemed a paſing from this 
| proteſtation. 


| It being repreſented to the court, That Ka- 
tharine Campbell the witneſs before named, 
could ſpeak the Engliſh language but very 
ill; and that an interpreter or interpreters 
would be neceſſary to interpret what ſhe ſaid 
in the Iriſh or Earſe language into the a. 
liſh; and Robert Gray writer in Edinburg 
and James Frazer writer to the ſignet having 
appeared, they were appointed to be inter- 


preters, and gave their oaths as ſuch de deli. 


And 


* The Lord Juſtice-clerk and Commiſſion- 
ers of Juſticiary, having conſidered the 
foregoing objections and anſwers thereto, 


the pannels in their exculpation, ſhall be 
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And the aid KATHARINE CAMPBELL, 
aged twenty ſeven years, unmarried, folemin- 
ly ſworn, purged of malice and partial coun- 
ſel, and examined, depones, That twenty days 
after the deceaſed Mr Ogilvie of Faſtmiln's 
marriage with Katharine Nairn one of the 
pannels, ſhe was ſent by the lady Glenkilrie 
her fiſter to ſerve as a waſher- woman at Eaſt- 
miln: That the deponent ſtaid in that fervice 
for ten weeks: That about fourteen days, to the 
beſt of her remembrance, after ſhe went there, 
the ſaid deceaſed Mr Ogilvie went from hone. | 
and as ſhe heard, to Dunſinnan: That before 
Mr Ogilvie went to Dunſinnan, ſhe obſerved 
Lieutenant Ogilvie the pannel frequently 
kiſſing Mrs Ogilvie the pannel, and ſhowing 
a great fondneſs for her: That the deponent 
having ſaid to Lieutenant Ogilvie the pannel, 
that ſhe thought he ſhowed too great fond- 
neſs for his fiſter-in-law, and that it would 
not be worſe if he ſhowed leſs, the Lieute- 
nant anſwered, that his brother deſired him 
to be fond of her, to keep her chearful in the 
beginning. Depones, That ſhe ſaw the Lieu- 
tenant frequently holding the pannel Mrs 
Ogilvie in his arms when he was Kifling her. 
Depones, That when the deceaſed Mr Ogilvie 
went to Dunſinnan, the two pannels con- 
tinued at Eaſtmiln: That the deponent made 
up beds for them in two ſeparate rooms: 
That the room ſhe made up for Mrs Ogilvie 
was immediately above the kitchen, where 
che 
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the deponent flept: That before the deponent 
went to bed, her miſtreſs called down to her, 
if ſhe was not yet to bed; and chat ſhe 
thought, ſhe ſaw the deponent have a light; 
the deponent anſwered, ſhe was not yet gone 
to bed, but was going ſoon: That after the 
deponent had gone to bed, ſhe heard the pan- 
nel Mrs Ogilvie utter theſe words, O fy, fy ; 
and that ſhe heard the bed moving as if ſome 
body had been ſtirring in it: That the de- 
ponent upon this became under great terror, 
but thereafter fell aſleep. That next morning 
when ſhe went up ſtairs, ſhe found the Lieu- 
tenant's, bed in the ſame ſtate. that ſhe had 
made it up the night before, and the bed no 
way. diſcompoſed as if one had lain into it. 
Depones, That ſome time before ſhe went to 
bed, ſhe went up to Mrs Ogilvie's room, 
where ſhe ſaw the Lieutenant ſitting with 
her: That the deponent propoſed to mend 
the fire in the lady's room, and to make a 
hake · down there, for the deponent 8 lying 
there all night by her: That Mrs Ogilvie de- 
ſired the deponent to go to her own 93 for 
that ſhe had no difficulty to ſleep in a houſe by 
herſelf. Depones, That the cauſe of her being 
under the terror as above, was, that ſhe thought 
the two pannels were then in bed together. 
Depones, That ſhe made up Mrs Ogilvie's bed 
next morning, which was much toſſed and 
tumbled; but as Mrs Ogilvie might have 


5 n this herſelf, the deponent did not, from 
the 
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the appearance of that bed, form her conjec- 
ture. Depones, That the kitchen where the 
deponen 
that the ſmalleſt noiſe in the room above could 
be heard there. Depones, That there were 


7 rwo other ſervant-maids at Eaſtmiln at that 
time, to wit, Ann Samſon and Elizabeth Stur- 


rock. Depones, That ſhe never heard, while 
ſhe continued in Eaſtmiln, any circumſtan- 
ces happening between the two pannels, ſuch” 
as has been above deſcribed, except one night - 
as before mentioned ; and remembers paticu- 
larly that the other nights that Eaſtmiln was 
at Dunſinnan, the Lieutenant's bed in the 
morning had the appearance as if it had 
been ſlept in; and ſo had Mrs Ogilvie's. 
Depones, That ſhe never ſpoke of Wh 
ſhe heard the night above mentioned, 
the beſt of her remembrance, till after the 
had left the houſe of Eaſtmiln, when ſhe com- 
municated the ſame to Lady Glenkilrie, the 
pannel Mrs Ogilvie's fiſter. Depones, That 
the deponent conſtantly ſlept in the kitchen 
alone, while Eaſtmiln was at Dunſinnan, and 
all the time ſhe was in the ſervice. Depories, 


That, while the deponent was in the ſervice 
at Eaſtmiln, there was a fiſter of the Laird's 
Married in his houſe; after which the whole 
family went to Dunſinnan, and when they 
returned, all of them, except Eaſtmiln and 


his mother; expreſſed diſfatisfaction with the 
deponent, but upon what occaſion they never 


explained to her. And being further inter- 
"oF rogate, 


t flept had no plaiſtered cieling, fo 
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rogate, depones, That the motion ſhe heard: 
in the room above her, deponed to above, ſhe 
then thought was the motion of a man and 
woman in bed together, and ſuch as a huſ- 
band and wife haye together; and that ſhe 
would have been of this opinion, tho' ſhe 
had not ſeen the Lieutenant's bed unruMed 
next morning. And being interrogate by one 
of the jury, depones, That ſhe always conſi- 
dered that it was Anne Clark who ſtirred up 
her miſtreſs againſt her the deponent. And 
being ſpecially interrogate, depones, That the 
night aforeſaid when the heard the noiſe 1n 
the bed above deſcribed, ſhe ſlept none till 
towards the morning; then fell aſleep, awa- 
kened again ma fright, and told the old Lady 
Eaftmiln that ſhe was under -terror, but did 
not explain the cauſe. Depones, That Anne 
Clark was not come to the family at the time 
the Laird went to Dunfinnan, and ſhe heard 
the noiſe as above in the bed. And being in- 
terrogate for the pannels, depones, That Anne 
Clark came to Eaſtmiln about a fortnight, to 
the beſt of the deponent's remembrance, after 
the deponent came there. And further de- 
pones, upon the pannels interrogatory, That 
{he did not hear the motion above mentioned, 
but at the time above deponed to, and did 
not hear theſe motions repeated at any other 
period that night. Further depones, That 
while ſhe ſtaid in the houſe, ſhe made all the 
beds without the aſſiſtance of any of the other 

ſervants. 


* 
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ſervants. And, upon recolleQion, depones, 
That ſhe ſlept in the kitchen by herſelf ever 
till Anne Clark came to the houſe ; but after 
ſhe came, Elizabeth Sturrock flept in che 
kitchen with her the deponent. Depones, 
That Anne Clark met the Laird as he was go- 
ing to Dunſinnan, and came to Eaſtmiln two 
nights before he returned. Further depones, 
That when ſhe found Lieutenant Ogilvie's 
bed in the ſtate above deſeribed in the morn- 
ing, as if no perſon had lain in it, it was a- 
bout ſun-riſing: That ſhe ſaw the Lieutenant 
come down ſtairs, and Mrs Ogilvie the pan- 
nel was ſtill in bed: That ſhe made up Mrs 
Ogilvie the pannel's bed that ſame day, but 
after dinner: That when Eaſtmiln . to 
Dunſinnan, to the beſt of her remembrance, 
he ſtaid away three nights, and came home 
the fourth. And upon the oath being read 
over to her, defired that it might be marked, 
at what is {aid of her having made up Mrs 
Ogilvie s bed in the morning, is a miſtake, 
and improperly taken down, for that it was 
after dinner ſhe made it up. Depones, That 
ſhe never got any wages but a pair of ſhoes 
from Eaſtmiln; and that when ſhe aſked her 
wages, ſhe r by Mrs Ogilvie the pan- 
nel, in preſence of Anne Clark, Lieutenant O- 
gilvie, and the deceaſed Eaſtmiln, that ſhe 
was well off that ſhe got leave to go without 
wages; and that the deceaſed Eaſtmiln fol- 
lowed her, and 1 her to return, vow 
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ſhe did, and ſtaid for a day; but that Mrs 
Ogilvie next morning turned her off. Cauſa 
ſcientiæ patet. And this is truth, as ſhe ſhall 
anſwer to God. And depones ſhe cannot 
wri te (Signed) Ros. GRA. 


ALEX. BOSWELL. 
JaMEs FRASER, 


ANNE CLARK, daughter to the deceaſed. 
Auen Clark officer of exciſe, being called, 


Mr. HENRY DUN ps for the 3 
made the . objections to her being 
received: 
imo, That ſhe is a perſon of an infamous 
character, being held and reputed to be a 
notorious liar and diſſembler, a diſturber of 
the peace of families, and ſower of diſſenſion, 
and alſo a common whare and proſtitute. 
Ado, That ſhe has not only been held and 
reputed ſuch as above deſcribed, but it will 
be clearly proved, that ſhe lived and reſided 
for no leſs than three years and a half in a 
noted bawdy-houſe within the city of Edin- 
burgh, as a common proſtitute, notwithſtand- 
ing that at the ſame time the ſaid houſe was 
frequently viſited by the conſtables. as a houſe 
of bad fame, and — frequent diſturbances 
happened therein, to the great offence and 
ſcandal of the neighbourhood. 
ztio, The ſaid Anne Clark did,. in 3 
deracy with Alexander Ogilvie, brother to the 
deceaſed Thomas Ogilvie laſt of Eaſtmiln, 
% publiſh 
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publiſh and propagate falſe, ſcandalous, and 
malicious aſperſions upon the characters of 
the pannels, relative to the matters * 
and did endcayour to make diſſenſion and 
differences between the pannel Mrs Oi 
and her deceaſed huſband... And, 

40, The ſaid Anne Clark does, and, has 
entertained and expreſſed, on ſundry occaſions 
before and ſince. the deceaſe of the ſaid Tho- 
mas Ogilvie, deadl malice and inveterate 
ill-will both the pannels, and has 
threatened. repeatedly to do all ſhe could. to 
bereave them of their lives, | MALT bore comet 


Sir David DALRYMPLE, on the part 
of his Majeſty's Advocate, an/wered,, That all 
and every one of the objections ought to be 

repelled ; and that for the reaſons following ; 
Wich reſpect to the ff, it is obviouſly ir- 
relevant. No ſuch thing is ever allowed in 
the practice of the Juſticiary court, as a ge- 
neral proof of character; and indeed, were it 
allowed, criminal trials in Scotland would 
become inextricable; were the character of 
each witneſs to be thas inquired 1nto, there 
would be as many ſeparate trials as there are 
witneſſes produced. Beſides, were this new 
form to be introduced, witneſſes would be 
deterred from appearing upon citation given. 
Inſtead of being called to give evidence, they 
would in effect be called to ſtand an inquiry 


upon the whole conduct of their lives. If 
they 


, 


[ 8 J 
they were to appear and undergo ſuch a ſeru- 


tiny, they would come much worſe prepared 
for their defence than the parties themſelves 


when tried for the greateſt crimes. For the 


parties know what is charged againſt them, 
and by what evidence it is propoſed to prove 
ſuch charge: They are therefore enabled to 
prepare for their defence. But witneſſes nei- 


cher know what may be charged againſt them, 


nor by what evidence it is propoſed to prove 
fuch charge; they are therefore incapable of 
ing for Gel defence. Indeed, by the 
forms eſtabliſhed in Scotland, the public pro- 
ſecutor himſelf has no means of confuting ſuch 

a charge brought againſt a witneſs. He 
may be poſſeſſed, as he is actually in the pre- 
ſent caſe, of certificates from credible perſons 


to prove the character of the witneſs to be 


unblemiſhed ; but he is not at liberty to pro- 
duce them, becauſe he muſt confine himſelf to 
the examination of the witneſſes whoſe names 
are given out with the libel, and to the evi- 
dence therein mentioned. 

Wich reſpect to the ſecond objection, That 


the witneſs is a common proſtitute, &c. it can- 


not be received in this caſe; for the crimes 
charged are occult crimes, ſaid to have been 


committed intra familiam, and they can only 
be proved by witneſſes who reſided in the fa- 
mily, be their character what it will. The 
witneſs againſt whom the objection is moved 
did reſide in the family at the period . 

e 
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the crimes charged are ſaid to have been edi - 
mitted. She was a near relation of the fami- 
ly of Eaſtmiln, was received and entertained 
as ſuch, and had occaſion to have daily inter- 
courſe with the pannels. If ſuch neceſſary 
witneſſes were to be rejected, it follows, that 
the crimes charged could not be proved at 
all. Againſt the laſt witneſs, Katharine 
Campbell, it was objected, That ſhe had been 
turned out of the family for ſome ſmall thefts; 
had vowed revenge, and entertained malice 
againſt Mrs Ogilvie the pannel. Againſt this 
witneſs it is objected, That ſhe is of an aban- 
doned character and common proſtitute. 
Like objections might be moved againſt eve- 
ry other perſon of the family called as wit- 
neſſes; and thus it would follow, that in the 
houſe of Eaſtmiln, the greateſt crimes might 
be committed with certain unpunity, becauſe 
there were in the family no witneſſes of irre- 
proachable characters, who might give evi- 
dence of ſuch crimes. 4; bd 
With reſpect to the third objection, it is no 
leſs irrelevant. If the witneſs did fpread fuch 
reports as are mentioned in the objection, 
from her proper knowledge or juſt ſuſpicion 
of the truth of the matters libelled, ſhe did 
nothing unlawful; and until the cloſing of 
the evidence, it cannot be known whether the 
reports, if ſpread by her, were true or falſe. 
It is therefore premature in the pannels to 
offer to prove the. falſehood of reports Youu 
* e 
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che inquiry ſubſiſts, whether the facts reported 
were true. 1 1 CY 5 Dna 2 3 I | 
Wich reſpe&t to the ſourth objection of 
deadly malice. It is a charge in itſelf moſt 
improbable, That a witneſs would delibe- 
rately reſolve to perjure herſelf out of malice. 
The pannels ought to condeſcend, not only 
on the particular expreſſions uſed, but alſo 
on the cauſe of ſuch deadly malice. Were 
a general proof of malice expreſſed in words 
to be permitted, then it would be in the 
power of every witneſs favouring the pan- 
nel, to incapacitate himſelf from bearing evi- 
dence to facts which might be hurtful to the 
pannel; and hence it is, that the practice of the 
court requires, that not only the expreſſions im- 
porting malice be proved, but that the proba- 
ble cauſe of ſuch deadly malice be alſo proved. 
he Lords Juſtice-Clerk and Commiſſi- 
< oners of Juſticiary, having conſidered the 
+ foregoing objections and anſwers thereto, 
© repell the objections; and allow the ſaid 
Anne Clark to be examined, reſerving the 
< conſideration of the alledgeance, as to the 
ſaid Anne Clark's being the author of the 
report of the pannels guilt till their excul- 
 < pation; and alfo reſerving to the conſider- 
ation of the court, whether of not any ſpe- 
cial expreſſions of malice, that may be 
* condeſcended 'on by the pannels in their 
* exculpation, ſhall be admitted or not.“ 
 . (Signed) GILB. ELLIOT, I. P. / 
n 


1 6 }] 


On pronouncing of which interlocutor, 
Mr Alexander Lockhart advocate, procurator 
for the pannels, proteſted for remeid of law, 


The ſaid ANNE CLARK, daughter to the 
deceaſed Allan Clark officer of exciſe, aged 
thirty and upwards, unmarried, purged of 
_ malice, and partial counſel, ſworn, and in- 
terrogate, depones, That ſhe was couſin- 
german to the deceaſed Mr Ogilvie of Eaſt- 
miln, and went to Eaſtmiln upon the firſt 
day of March laſt; That her reaſons for go- 
ing there were, not only to ſee Eaſtmiln and 
Mrs Ogilvie, who were then recently mar- 
ried, and Lieutenant Ogilvie who was then 
come from abroad, but alſo to endeavour to 
make up the peace betwixt that family and 
their brother Alexander, who had entered in- 
' to a very mean marriage below the rank of 
his family: That after the deponent had been 
ſome little time at Eaſtmiln, ſhe came to be 
informed, that Mrs Ogilvie the pannel was 
_ cenſured for being too familiar with the other 
pannel, Lieutenant Ogilvie: That the de- 
ponent informed Mrs Ogilvie the pannel of 
what ſhe had thus heard; and defied 
Ogilvie to be upon her guard as to 
duct, and to abſtain from the Lieutenant Som- 
pany: That notwithſtanding this, Mrs Ogilvie 
was frequently in a room by herſelf with the 
Lieutenant. Depones, That upon Sunday 
the nineteenth day of May laſt, all the _—_ 
| ITY 7 
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ly went to church, excepting the two pannels 
and the deponent; and that they three ſtaid 
together converſing in the lower part of the 
houſe; but thereafter the two pannels left 
the deponent in the low room, and went up 
ſtairs together to the eaſt room above ſtairs, 
which was the Lieutenant's room, and im- 
mediately over head of the room where the 
deponent was left: That ſhe heard, by the 
motion of the feet, that both of them had 
entered the room above, and, as ſhe judged, 
they went towards the bed; and thereafter 
the noiſe of the feet ceaſed: That upon this 
the deponent, in order to diſcover what was 
paſſing, went up the ſtair; and as the bed 
the Lieutenant's room was an alcove bed, the 
back of which came to the fide of the ſtair, 
and there was nothing betwixt the bed and 
the ſtair, but a piece of plaſter and the tim 
ber of the bed, fo that a perſon ſtanding in 
the ſtair could hear diſtinctly what paſſed in 
the bed, ſhe ſtood and liſtened; and from the 
motions that ſhe heard, is poſitive that they 
were in bed together, and abuſing their bodies 
together; by which ſhe means, they werelying 
carnally together. Depones, That immediately 
after this ſhe came up to the room where the 
pannels were, and walked to the end of the room, 
without looking inte the bed: That ſhe then 
turned and ſaw the Lieutenant, one of the pan- 
nels, ſtanding cloſs by the fide of the bed button- 
ing his breeches; and ſhe obſerved his ſhirt at 
firſt out. That at this time ſhe obſerved Mrs 
; | Ogilvie 


E 
Ogilvie was in che ſame bed; and that ſhe 
ſaw her cloaths which ſhe had then on, 
which were a red and white callico bed- 
gown and ſkirt. Depones, That the ſame 
evening ſhe told Mrs Ogilvie the pannel 
what ſhe had ſeen and heard: That Mrs 
Ogilvie made no anſwer. Depones, That 
upon the Monday, the pannels repeated the 
fame thing, which the deponent is poſitive 
of, dena ſhe ſaw them go out of the low 
room, and heard them enter the Lieute- 
nant's room, move towards the bed; and 
then the deponent liſtened at the ſtair, and 
heard the ſame motions repeated: That, upon 
the Tueſday and the Wedneſday, ſhe heard 
them again retire together to that room, and 
move towards the bed; but ſhe did not any 
of theſe two days go to the ſtair. Depones, 
That ſhe told the deceaſed Mr Ogilvie of Eaſt- 
miln's mother, the deponent's aunt, what ſhe 
had heard and ſeen; this ſhe told her Sun- 
day night, Monday; and Tueſday. Depones, 
That ſhe heard afterwards from the deceaſed 
Eaſtmiln, that his mother had ſaid to him, 
that the pannel, Mrs Ogilvie, was troubleſome 
to the other pannel the Lieutenant: That, on 
occaſion of this information, there was ill 
blood and high words between the two bro- 
thers ; and at length Faſtmiln deceaſed, or- 
dered the Lieutenant out of his houſe; and 
that this happened upon the Thurſday imme- 
diately ſubſequent to the Sunday aforeſaid. 
yy And 


[7 

And further depones, That upon the Sunday, 

Faſtmiln, as ſhe believes, was at Glenkilry: 
That the other days he was at home; but as 
he went to viſit his workmen every morning, 

| when the pannels went together to the Lieu- 
tenant's room as aforeſaid, it was at the times 
that Eaſtmiln was out with his workmen, 
Depones, That Lieutenant Ogilvie left the 
houſe of Eaſtmiln about three o'clock after 
noon of the Thurſday aforeſaid : That, upon 
his leaving it, the other pannel, Mrs Ogilvie, 
vent up to the room which had been his, and 
_ threw, herſelf down upon a bed in that room, 
different from the alcove bed above mention- 
ed, and there fell a-tearing and crying; and 
that, when her huſband came to the room, 
the ordered him to go out of it; That Eaſt- 
miln, upon that occaſion, -told his wife, that 
her conduct was improper, and that ſhe would 
ruin her reputation, by intermeddling in the 
differences betwixt him and his 9 — W 
being further interrogate, depones, That, be- 
fore the Sunday above mentioned, the depo- 
nent has frequently ſeen improper familiari- 
ties between the two pannels; particularly, 
ſhe has ſeen them kiſſing one another, and 
him having his hand —— her breaſt, De- 
pones, That when the Lieutenant went off, 


as above mentioned, and Mrs Ogilvie was in 
the above diſpoſition, Eaſtmiln, as he had 
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frequently upon former occaſions, when he 


and his wife differed about the Lieutenant, 
expreſſed 


J 
e 
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| EXPT th his deſire to go and leave his own 
5 GT, and the deponent, who, at that time; 


ſaw little- proſpect of harmony between them, 


propoſed to Mrs Ogilvie, that ſhe ſhould agree 


to this ſcheme, which ſhe ſeemed very well 
pleaſed with; but that next day both ſeemed 
to have changed their mind, And being fur- 
ther interrogate, depones, - That, about a 
fortnight or three weeks after the deponent 
went to Eaſtmiln, the two pannels, Ta the 
deceaſed Mr Ogilvie of Eaſtmiln having gone 
to pay a viſit at Glenkilry, they all of them 
returned, as the deponent thought, in very 
bad humour: and, in particular, Mrs Ogil- 
vie the pannei was ſo, and expreſſed her diſ- 
ſatisfaction with her huſband, and ſaid, If 
ſhe had a doſe, ſhe would give it him; but 
the deponent at that time did not chink Mrs 

Ogilvie ſerious in what ſhe faid : That there- 


after, but ſhe cannot preciſely ſpecify the 


times, Mrs Ogilvie did frequently fignify to 
the deponent, that ſhe was reſolved to poiſon 
her huſband ; and told the deponent, the in- 
tended to get poiſon either from Mr Robert- 
ſon a merchant in Perth, or Mrs Eagle who 
keeps a ſeed-thop in Edinburgh, upon pre- 
tence of poiſoning rats: That the deponent, 
ſeeing Mrs Ogilvie intent at that time upon 
that project, endeavoured to divert her from 
it by gaining time, and ſignified, that if ſhe 
applied to theſe people for the poiſon, ſhe 


would be brought to an untimely end; but 


that 
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Ogilvie approved of the deponent's propoſal; 


nant Ogilvie the pannel; a 


the Lieutenant was put from the houſe, ſhe, 


Eliſabeth Sturrock ; and in this letter be 


14 1 
that ſhe, the deponent, would go to Edin- 


burgh, and get a brother of the deponent's 
who lived there to buy the poiſon: That Mrs 


but complained, that the deponent was long 
in putting it in execution, and therefore pro- 
poſed to the deponent to ſpeak of it to Lieute- 

1 he could get it more 
expeditiouſly; and this the depenent declined 
to do. Depones, That, upon the day that 


Mrs Ogilvie, ' told the deponent, that, with 
much difficulty, ſhe had prevailed upon Lieu- 
tenant Ogilvie the pannel to undertake to 
furniſh her with poiſon. Depones, That up- 
on a Wedneſday, W was the day imme- 
diately before Eaſtmiln's death, Mrs Ogilvie 
the pannel, told the deponent, chat ſhe had 
received a letter the day before from the Lieu- 
tenant, which was brought to her hand by 


had acquainted her, that he had got the poi- 
ſon the length of Alyth, but did not chuſe to 
traſt Eliſabeth Sturrock with it; and that he 
would ſend it by Andrew Stewart his brother- 
in-law, wham he was to ſend with it next 
day; ſo that ſhe expected it there that night. 
Depones, That, upon this occaſion, ſhe told 
Mrs Ogilvie, ſhe never beheved it would come 
to that pitch, and exhorted her moſt earneſt- 
ly againſt the propoſal, ſaying, It would not 
oy dring her to miſery, both 1 in this world | 
and 
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and in the next, but would be bringing a dif- 
grace upon the family ſhe was come of, and 
upon that into which the was married: Thar, | 
upon this occaſion, Mrs Ogilvie- ſaid to the 
cee to let her alone, for the converſation 
was diſagreeable to her, as the deponent knew, 
and ſhe was determined to put her reſolution 
in execution whatever might be the event. 
Depones, That the reaſons given by Mrs O- 
gilvie for coming to this ſtrange reſolution, 
and for rejecting all the propoſals the depo- 
nent made for her living in friendſhip with 
her huſband, were, that ſhe did not — her 
huſband, and never could love him; and that 
he had uſed Lieutenant Ogilvie ill dpon her 
account; and ſaid, How happy could they 
live at Eaſtmiln, if there were none there but 
the Lieutenant, ſhe, and the deponent! That, 
upon one occaſion the deponent, in remon- 
ſtrating againſt theſe wicked propoſals, told 
Mrs Ogilvie, that, altho' her huſband were 
dead, the and the Lieutenant could not enjoy 
one another; Mrs Ogilvie anſwered, That 


they could go and live in ſome of the coun- 
tries where he had been. And being further 


monſtrating to Mrs Ogilvie againſt poiſoning 
her huſband, ſhe ſpecially mentioned to her, 
that as ſhe had been guilty of adultery and 
Inceſt, it was a dreadful thing to crown all 
with murder. Depones, That upon the Wed- 
elday's night aforeſaid, immediately pre- 
ng 


interrogate, depones, That when ſhe was re- 


bung 
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ceeding Eaſtmiln's death, Mrs Ogilvie tlie 


. drugs? But Mrs 


76 


and the deponent went out together, 
Mrs Ogilvie having expreſſed her impatience 
for Andrew Stewart's arrival: That they did 
not meet with Andrew Stewart ; but when 
they returned to the houſe, found him fitting 
with the old Lady Eaſtmiln, he having come 
in another way: That Mrs Ogilvie the pannel 
immediately carried Andrew Stewart up ſtairs 
with her, who ftaid with her about half an 
hour, and then came down ſtairs by himſelf: 
That' the deponent afked him, If he had 
brought any thing with him? he anſwered 
nothing at firſt ; but, upon her preſſing, and 
ſaying, She was fare he had brought ſome- 
thing with him, he then ſaid he had brought 
— drugs for Mrs Ogilvie, which, at that 
time, he deſcribed as being in tw¾o phial glaſ- 
ſes: That the deponent, on this occafion, 


Faid, they were black drugs: That Mrs Ogil- 


vie the pannel having come down ſtairs very 
ſoon after, the deponent did not get an oppor- 
tunity at that time to explain to Andrew Stew- 
art what ſhe meant by calling them black 
Ogilvie and Andrew Stewart 
having gone out towards the Kirkton, and 
left the deponent and her aunt Lady Eaſtmiln 
by a e the deponent told her aunt. 
2AM ſhe believed what Andrew Stewart had 
brought was poiſon ; for that Mrs Ogilvie the 
pannel had told her, the deponent, that An- 


drew Stewart was to bring the poiſon. De- 
: pones, 
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pones, That the old Lady Eaſtmiln was pre- 
ſent when the — ſaid to Andrew 
Stewart, they were black drugs, as above 
mentioned: That the deponent, after acquaint- 
ing the old Lady as above, aſked her, If ſhe 
ſhould inform the deceaſed Mr Ogilvie of 
Eaſtmiln of the particulars? That the old Lady 
ſaid it would de improper; for that Mrs O- 
gilvie would perſuade her huſband, that it 
was but laudanum for her own uſe, and 
would reſent 1t againſt the deponent; and that 
the only method that occurred to her proper 
was, that both ſhe and the deponent ſhould 
caution Eaſtmiln againſt taking any thin ing 
from his wife in private. Depones, That af- 
ter this, ſhe went to the Kirkton with a view 
of being adviſed by the miniſter what was 
fit to be done in ſuch a caſe; but had the miſ- 
fortune to miſs him, he not being at home, 
the door locked, but the key in it: That Eaſt- 
8 miln and his wife, the pannel, and Andrew 
Stewart, were all in the Kirkton at that time, 
iin the houſe of Fergus Ferguſon, a tenant of 
© Eaſtmiln's, who keeps a public houſe : That 
t they having come away from the Kirkton, 
d Mrs- Ogilvie and Andrew Stewart walked on 
nl like a piſtol-ſhot before Eaſtmiln; and the 
t. deponent joined Eaſtmiln, and fignified to 
d him, that it would be very proper and neceſ- 
ſary for him to leave his own houſe, for that 
he) believed his life was in danger; but did 
not tell him, that ſhe ſuſpected the —_ 
| K | Was 


URI 


was * his own wife: That Eaſtmiln faid, 
he could nat leave home at that time, becauſe 
ef his labour; ſhe having figniſied, that there 
was a danger im a pa Eaftmiln anſwered, 
He underſtood what the meant; but that he 
was determmed he would take nothing the 
gave him, and fo: would. put it out of her 
power. Depones, That her aunt, that ſame 
night, both before and after ſupper, told her, 
that ſhe likewiſe had cautioned Eaſtmiln to 
take nothing from his wife. Depones, 'That 
the ſame evening ſhe informed Andrew Stew- 
art, that ſhe believed it was poifon he had 
broug ht, and told him her reaſons for belie- 
ving * that Andrew Stewart appeared to 
give credit to what the deponent faid. After 
Eaſtmiln and his wife had gone up ſtairs to 
bed, Andrew Stewart, the old Lady the depo- 
nent's aunt, and the deponent, had a long 
converſation how to diſappoint Mrs Ogilvie's 
deſign; and particularly, ſhe remembers, that 
Andrew Stewart propoſed; that as he knew 
the drawer wherein ſhe had put the things that 
he had brought her, means "ſhould be ufed in 
the night-time to get Mrs Ogilvie's keys to 
apen the drawer and take out the things; or, if 
that would not anſwer, that they might get a 
tradeſman next day, or as ſoon asthey could ger 
an opportunity, to apen the back of the cheſt 
of drawers, and ſo get into the particular: 
drawer to get out the things. Deponcs, That 
Mrs 1 as Andrew Stewart told that 


night, 
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night, received a letter from Lieutenant 
Ogilvie, which he Andrew Stewart brought 
along with him; and that the Lieutenant had 
deſired him to deliver that letter with the 
drugs privately to Mrs Ogilvie the pannel. 
Depones, That ſhe never inſinuated to Eaſt -· 
miln any ſuſpicions ſhe: had of his life be- 
ing in danger, till that night above mention- 
ed, which was the one immediately preceed- 
ing his death; but that ſhe frequently told to 
the old Lady his mother of che danger ſhe ap- 
prehended Eaſtmiln was in, from the diſpo- 
fhition his wife appeared to bel in; and the old 
Lady ſaid, that the -hikewife was ſuſpicious, 
— ihe thought her daughter- in- law 
would ſtick at nothing: But that the depo- 

nent did not explain to the old Lady the affair 
of the poiſon, till after the e was 
turned away from Eaſtmiln, When ſhe advi- 
ſed her to warn her ſon of his danger. And 
being further interrogate, depones, That 
from the time that the deponent went to his 
houſe in March laſt, Eaſtmiln appeared to 
be under great diſtreſs of mind on account 
of the difference between him and his wife; 
but ſhe did not hear him complain of any 
bodily indifpoſition, excepting ſometimes of 
A pain in his breaſt, which the thinks happen- 
ed twice; but he never kept his bed one day, 
nor even an hour extraordinary: That the 
day immediately before his death, there had 


been a N between him and his wife; 
; an 


| 1 1 | 


and the quarrel was, that Mrs Ogilvie had 
given the deponent ſome cambrick to makg 
into ruffles for the Lieutenant, who, ſhe ſaid, 
had ſent the cambrick to her Mrs Ogilvie 
whereas Eaſtmiln ſaid a chapman had come 
that day to the houſe and era ved him for the 
price of it, and that he had refuſed to pay 
it: That upon this quarrel Eaſtmiln had 
gone out in bad humour, and, as the de- 
ponent thinks, without his breakfaſt; ; and the 
deponent heard, that he ſpent the day among 
his tenants over the hill: That he returned 
in the evening, and ſaid he was not well, and 
went to bed without ſupper. Depones, That 
Eaſtmiln never had at this time, or at any 
time, fo far as the knows, any violent vomit- 
ings, purging, or covulſions; and, ſo far as 
 theknows, no body elſe ever heard of any ſuch 
thing. Depones, That next morning Mrs 
Ogilvie the pannel made the tea for break- 
faſt ſomewhat earlier then uſual: That the 
deponent having come into the breakfaſting 
room, heard Mrs Ogilvie the pannel ſay, that 
the Laird and Elizabeth Sturrock were well 
off that morning, for they had got the firſt 
of the tea: That the deponent before this had 
been fitting with her. face to the window, and 
her back to the table, but did not take any 
notice what Mrs Ogilvie had been doing; 
but upon Mrs Ogilvie's expreſſing herſelf as 
above, turned about and aſked, What! has 
the Laird got tea? and Mrs Ogilvie anſwered 
he had; upon which the deponent ſaid no- 

thing, 
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thing. Depones, That ſhe does not know 
the reaſon why Mr Ogilvie had not come 


down to breakfaſt that morning. Depones, 
That ſhe ſaid to the old Lady, as ſhe thinks. 


that ſhe was frightened about the tea the Laird 


had got; but ſaid nothing to Andrew Stewart 
of it, and this ſhe means of the time before 
the Laird was taken ill. Depones, That Mrs 
Ogilvie the pannel, during the time of break- 
faſt, went out of the room twice or thrice, 
and at length came in and told the Laird was 
taken very ill: That the deponent overheard 
a report among the ſervants, that he was 
troubled with a purging and a vomiting : 

That the old Lady deſired the deponent to go 
up and ſee Eaſtmiln, which ſhe did in about 
half an hour after breakfaſt: That ſhe con- 
tinued very ſhort while in the room, ſhe look- 
ed to him, and he appeared to her to be in 

a dying condition: That ſhe came off very 


ſoon crying; Mrs Ogilvie the panel met 


her, and aſked her if ſhe was daft? That the 
deponent anſwered, in way of furpriſe or 
deriſion, O! ay! and Mr Ogilvie is dying. 
Depones, That after ſhe had come down ſtairs, 
and ſtaid half an hour or ſo, the old Lady de- 
fired her to go up ſtairs to her ſon Eaſtmiln, 
to keep him from theſe two women ; and 
which the deponent underſtood ſhe meant 
Mrs Ogilvie and Elizabeth Sturrock, who 
were then fitting with him: That the deponent 
accordingly went up ſtairs before mid-day, 

24 
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as ſhe thinks, and continued with him till 
kis death, which happened betwixt eleven and 
twelve o'clock that night: That Eaſtmiln, as 
the deponent has — expreſſed, was ſcized, 
as ſhe beard, with a purging and vomiting: 
That after ſhe went up ſtairs to him, he had 
for ſome time ſome purging, but not near fo 
violent as {he had been informed it was be - 
fore: That he had a moſt ſevere vomiting, and 
called always to give him a cold drink; That 
he drank great quantities of cold water: That 
the deponent having mixed it with milk, he 
. of that, and inſiſted to have cold 
water by itſelf, and then drank ſome ſmall 
ale; but upon his brother-in-law Glenkilry's 
coming there, which was in the evening when 
it was almoſt dark, he diſſuaded him from 
taking more ale: That the deponent tried 
him once with a glaſs of wine and a piece 
of ſugarin it, which he drunk, and for about 
an hour after taking it vomited none: That 
the deponent got the glaſs of wine from Mrs 
Ogilvie the pannel: That Eaſtmiln immedi - 
ately after taking the water or the ale threw 
it up again; but after he had drunk the glaſs 
of wine, as aforeſaid, there was an intermiſ- 
ſton of the vomiting for about an hour; and 
tho' he drank both water and ale after that, 
he kept it longer than before. Depones, 
That Eaſtmiln complained of a burning at 
his heart, as he calledit; and complained bitter- 
0. pains in the brawns of his legs, and _ 
n 


- 


s * 
* 
4 
2 , 


f $3) 


they would rent, and deſired the deponent to 
bind them up for him, which the deponent 
accordingly” did: That there was a ſevere 
heaving at his breaſt, and a ſtrong caw, and 
he hers, to keep open the windows to 

him breath: That he was conſtantly in dne 
tion, moving his head, his legs, and his armis: 
That the obſerved in the afternoon he did fror 
ſpeak plain, which ſhe ſuppoſed was owing 
to his tongue having ſwelled; but ſhe did nor 
ſee his tongue: That about an hour or an 
hour and a half before his death, he had an 
intermiſſion of the vomiting; but chat at 
length he was again attacked with a moſt ſe- 
vere preſs of vomiting, after which he fell 
back upon the deponent, Who was fitting be- 
hind him in the bed ſupporting him, and 
expired. Depones, That he heard Eaſtmiln, 
during his diſtreſs, ſay to James Millam his 
tenant in the mill, who was attending him, 
that it was either ſtrong poiſon, or rank 
poiſon, that was killing him. Depones, That 
before one o cloek ſhe heard the old Lady Eaſt- 
miln ſay to Eaſtmiln, that he had broke 
his promiſe to her in taking any thing from 


his wie! That he anſwered, It is too late now, 


mother; but ſhe forced it on me: That at 
this converſation there were none preſent, but 
the old Lady and the deponent. Depones, 
That the knows nothing about ſending for 
any ſurgeon «to attend upon Eaſtmiln, fur- . 
ther than that the herſelf ſent Annie Robert- | 
on, 
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ſon, one of the ſervants of the houſe, to tell 
Andrew Stewart, who ſhe underſtood had 
then gone off for Alyth, to deſire Mr Meik 
the ſurgeon at that place to come to Eaſt- 
miln; and that this happened the forenoon 
of the day on which Eaſtmiln died: That 
| ſhe thinks, before ſhe ſent off Annie Robert- 
ſon herſelf, ſhe heard ſome converſation a- 
bout ſending for a ſurgeon; and thinks that 
it was Andrew Stewart and the old Lady who 
were talking of it. Depones, That after 
Eaſtmiln's death, ſhe was told by James Mil- 
lam, that he had got orders from Mrs Ogil- 
vie the pannel, to take a horſe and go and 
acquaint Lieutenant Ogilvie of his brother's 
death; but that thereafter it was concerted, 
that as Glenkilry, in whoſe houſe the Lieu- 
tenant then ſtaid, was going home from Eaſt- 
miln, that he ſhould acquaint the Lieutenant: 
That next morning the Lieutenant arrived a- 
bout ſix o'clock, as ſhe thinks, Depones, That 
the day on which Eaſtmiln died, Mrs Ogil- 
vie the pannel came in for a very little to 
him in the forenoon: That thereafter ſhe fre- 
quently propoſed to come back to him, if 
the deponent were diſmiſſed; but Eaſtmiln 
would not agree to this, and the came no 
more near him. And being farther interro- 
gate, depones, That the morning after Eaſt- 
miln's death, ſhe told the Lieutenant the pan- 
nel, that ſhe knew the whole affair of the 

poiſon, and aſked him how he could ſend it 
<a | to 
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to Mrs Ogilvie! That the Lieutenant appear- 
ed to be under great concern and confuſion, 
and told, That 10 ppoſe he had ſent it to her, 
he did not think ſhe had ſo barbarous a heart 
as to give it. And three miſſive letters, mark- 
ed by the deponent and the Lord Examinator's 
ſubſcription, being ſhown to her, depones 

That the letter which begins Dr Captain, and 

is not ſubſcribed, and has no date, and ano- 
ther letter which begins Dr Sr, and is dated 

Glenkilry, Weenſday, and figned Retty Nairn, 
are both very like Mrs Ogilvie the pannel's 
writing, but the firſt ſhe is ſure is her wri- 
ting; and the third letter, which bears date 
at Glenkilry, and addreſſed To Thomas Ogil. 
vie, Eſq; of Eaftmiln, depones, That ſhe 

does not know whoſe hand-writing it is. De- 
pones, That ſhe did not, either the day of Eaſt- 
miln's death, or the day after, acquaint any 
body, by letters or otherways, of her ſuſpi- 
cions and belief that Eaſtmiln died by poiſon. 
And being interrogate for the pannels, de- 
pones, That upon the Monday, Tueſday, and 
Wedneſday above mentioned, when ſhe has 
deponed, That the two pannels were toge- 
ther, in manner above deſcribed, the old Lady 
and the deponent were in the houſe, and ſome 
ſervants, who were at the other end of the 
houſe. And being interrogate, From what 
place the pannels went when they went to the 
room above ſtairs for the ſaid three days? de- 
pones, They went from the low room in which 


the deponent was all theſe days: That ſhe 1s 
L pokitive 
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poſitive the old Lady Eaſtmiln was in the low 
room with them upon the Monday ; but has 
been informed from her, that ſhe obſerved 
nothing: That ſhe defired the old Lady, on the 
Wedneſday, to obſerve the motion of their 
fect in the room above; but the old Lady ſaid 
the did not hear it, which the deponent impu- 
ted to her being dull.of hearing; That when 
the deponent heard as above, theſe laſt three 
days, it was after breakfaſt, and, as ſhe thinks, 
about eleven o'clock before noon. Depones, 
That when ſhe went into the room where the 
two pannels were upon the Sunday, the door 
of the room was open. Depones, That ſhe 
did not meet Eaſtmiln upon the road that 
day ſhe came to his houſe; but ſhe ſaw him 
the day before at the boat of Bermeny, but 
did not ſpeak to him, he having paſled before 
ſhe knew it was him: That when ſhe came 
to Eaſtmiln, ſhe found none 1n the room that 
ſhe came into, but Eaſtmiln and his mother : 
That after ſhe came to Eaſtmiln, ſhe ſlept with 
her aunt the old Lady. Depones, That ſhe 
does not know where the ſervants lay; bur 
has a notion, that Katharine Campbell and 
Elifabeth Sturrock lay in the kitchen. De- 
pones, That ſhe has ſeen Eliſabeth Sturrock 
ſeveral times in her bed in the kitchen ; and 
that ſhe does not remember to have ſeen Ka- 
tharine Campbell in her bed, tho' ſhe flept in 
the kitchen : That the ſervant-maids had no 
place to ſleep in, in the houſe, but the kit- 
chen ; 


1 
chen; but the third maid ſlept out of the 
houſe, Depones, That. Lieutenant Ogilvie 
flept in the room ſhe has formerly mentioned; 
but ſhe never knew him ſleep in any of the 
beds, but the alcove bed, except when his bro— 
ther was lying a corpſe. Depones, That the 
had once a converſation with one Mr Dougall 
a ſurgeon, upon the nature of laudanum, 
which Mr Dougall had ſpeaking of the 
day that Lieutenant das put from 


Eaſtmiln: That Mr DougalFligd been telling 
that he took it for the gout; and the aſked, If 
it was not dangerous? he told her, that there 
had been inſtances of fatal effects that it had; 
but ſaid; if it was cautiouſly taken, there 
was no danger: That ſhe aſked how much 
one might take with ſafety? which he told her; 
but that ſhe did not aſk how much of it 
would do a man's buſineſs. Depones, That 
from her own knowledge ſhe cannot ſay 
whether Faſtmiln was abroad the morning of 
that day on which he died ; but that ſhe. 
heard it reported by others, particularly by 
Ann Samſon, that he had been out that morn- 
ing; and heard it reported, that it was af- 
ter he had got the bowl of tea; and that he 
was ſeized with a vomiting before he got in 
again. Depones, That ſhe knows there was 
once a doſe of falts ſent from Edinburgh to. 
Faſtmiln for Mrs Ogilvie's uſe ; hut, never 
heard of any more ſalts coming into the fa» - 
mily, Depones, There was no body * 
44 My. 
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when the old Lady defired her to go up ſtairs 
and attend Faſtralln, and keep theſe two wo- 
men from him. Depones, That Alexander 
Ogilvie, one of Eaſtmiln's brothers, came to 
Eaſtmiln upon the Tueſday forenoon after 
his death. Depones, That when the deponent 
once aſked Eaſtmiln, when he was dying, If 
he did not chuſe that his wife ſhould = with 
him? his anſwer was, Miſs Clark, I chuſe a 
* drink;” and that either Glenkilry, or James 
Millam, or both, was preſent at this time: 
That what Eaſtmiln vomited was much of 
the colour of ſqueezed eggs, or greeniſh yel- 
low: That Alexander Ogilvie aforeſaid. came 
to Eaſtmiln upon the Monday eight days after 
ſhe came there; and that ſhe came on a Fri- 
day; and that he ſtaid there till his fiſter was 
married: That ſhe never heard of any report 
of the indecent familiarities between the pan- 
nels before ſhe came to Eaſtmiln: That ſhe 
never knew Mrs Ogilvie the pannel, till the 
deponent went to Eaſtmiln as aforeſaid. De- 
popes, That the never had any difference with 
any of the family of Eaſtmiln while ſhe ſtaid 
there : That ſhe never heard that, Eaſtmiln 
had employed James Millam to turn her a- 
way from Eaſtmiln, or borrow money from 
him to give her to go away from the houſe: 
That after Eaſtmiln's death, ſhe got a meſs 
ſage from Mrs Ogilvie the pannel, by Martha 
Ogilvie, Eaſtmiln's ſiſter, to diſmiſs from the 
houſe. Depones, That the converſation 194 
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had with Lieutenant Ogilvie the. pannel, . 2 
bout his ſending the poiſon to the other pan» 
nel, was at the burn- ſide, upon the eaſt lde 
of. Eaſtmiln. And, upon the proſecutors in- 
terrogatory, depones, That ſhe does not know. 
that Mrs Ogilvie the pannel took any ſalts 
after her huſband's death. Depones, That 
when ſhe ſaw Eaſtmiln, in coming to his 
houſe, at the boat mentioned above, ſhe was 
informed he was then returning from Dun- 
ſinnan. And being further interrogate, upon, 
the part of the pannels, depones, That ſhe 
was informed, the drawers into which the 
things were put that Andrew Stewart brought, 
ſtood in the Lieutenant's room. Depones, 
That after the pannels were committed to 
priſon at Forfar, ſhe the deponent went back 
to Eaſtmiln, and ſtaid for a few nights: That 
at this time Alexander Ogilvie, Eaſtmiln's 
brother, had a roup of the cattle at Eaſtmiln. 
Cauſa ſeientia patet. And this is truth, as ſhe 
ſhall anſwer to God. And being further in- 
terrogate, upon the part of the proſecutor, de- 
pones, That when Mrs Ogilvie the pannel 
was carried priſoner from Eaſtmiln, Alexan- 
der Ogilvie = up ſome ſmall keys of hers, 
and Seed her, .If he ſhould take care of 
them? and that ſhe anſwered, She did not care 
who took care of them. Depones, upon recol- 
lection, That Alexander Ogilvie had the 
keys in his hands when he aſked the above 
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therooms in the houſe, except the laigh room; 
and put the keys in a drawer of that laigh 
room, which he locked, and took the key 
with him. And this is alſo truth, as ſhe ſhall 


anſwer to God. (Signed) ANNE CLARK. © 
ALEX. BOSWELL. 


ELIZABETH STURROCK, late ſervant 
to the deceaſed Thomas Ogilvie of Eaſtmiln, 
aged twenty-three years, unmarried, purged 
of malice and . — counſel, and interro- 
gate, depones, being ſolemnly ſworn, That 

about the * of laſt harveſt, ſhe entered as 
a ſervant to the deceaſed Thomas Ogilvie of 
Eaſtmiln, and continued in that ſervice till 
the ſaid Thomas Ogilvie's death : That about 
Candlemas laſt, the ſaid Thomas Ogilvie was 
married to Mrs Ogilvie, at which time the 

faid Mrs Ogilvie came home to Eaſtmiln: 
That much about the ſame time Lieutenant 
Ogilvie the pannel came likewiſe to reſide at 
Eaſtmiln, where he continued till about a 
fortnight before the faid Thomas Ogilvie's 
death: That during Lieutenant Ogilvie's re- 
fdence at Eaſtmiln, ſhe had occaſion to ob- 
ſerve too great afondneſs betwixt the ſaid Lieu- 
tenant and Mrs Ogilvie the pannels, which 
proceeded even to indecencies, ſhe having fre- 
_ quently ſeen them kiſſing and hugging each 
other in and about the houſe of Eaſtmiln : That 
the late Thomas Ogilvie uſed frequently to be 
from home, particularly about his 3 
c 


1 

That during his abſence, ſhe has fr cath 

obſerved the two pannels retire by themſelves 
to the upper rooms of the houſe, both the 
eaſter and weſter room, when ſhe believed there 
was nobody in theſe rooms but themſelves. 
Depones, That one night about ſun-ſet, du- 
ring the time foreſaid, the deponent having 
occaſion to ſpeak to Mrs Ogilvie the pannel, 
about what ale the deponent ſhould bring 
from the Kirkton, the deponent went up ſtairs 
to the eaſt room, where the Lieutenant uſed 
to lie, to ſee for her miſtreſs: That ſhe found 
the door of the room open; and upon look- 
ing into the room, ſhe obſerved the two pan- 
nels lying in the bed in which Lieutenant 
Ogilvie uſually lay: That ſhe ſuſpected them 
to be there, by hearing them breathing: That 
upon diſcovering them, the immediately turn- 
ed back without ſpeaking to them, and run 
down to the firſt flatt of the ſtair, where 
ſhe ſtopt, and called up to her miſtreſs to ſee 
if ſhe was in. the foreſaid room, upon which 
her miſtreſs anſwered her from that room, as 
ſhe apprehended it, that ſhe was there: That 
Lieutenant Ogilvie he pannel hkewiſe ſpoke 
to her from the ſame place at that time. De- 
pones, That at another time, and before the 
time above mentioned, and ſoon after Mrs 
Ogilvie the pannel's marriage with the late 
aſtmiln, and while the late Eaſtmiln was 
at Dunſinnan, ſhe was told pretty early in a 
f N by Ann Samſon, a neighbour-ſer- 


vant, 


[ ” ] 
vant, that ſhe, Arin, believed Lientenant 
Ogilvie the pannel was gone into her mi- 
ſtreſs's room: That upon this the deponent 
went up to her miſtreſs's room to ſee into 
the truth of it; and when ſhe went into the 
room, ſhe obſerved Lieutenant Ogilvie the 
pannel going from the bedſide towards the 
window, in his night gown: That ſhe is 
ſure her miſtreſs was then in bed in that 
room, as ſhe was not got up by that time 
in the morning, nor had ſhe come down 
ſtairs, nor was ſhe in the only other room a- 
bove ſtairs, which the deponent immediately i 
went and looked into. Depones, That at ſe- 
veral other times, when the deponent had oc- 
caſion to be ſitting at her wheel in the kitchen, 
which is immediately under Mrs Ogilvie the 
pannel's room, and where one can eaſily hear 
any noiſe, even to a laigh word, that is made 
in Mrs Ogilvie's room, the deponent heard 
che feet of the two pannels in the room, and 
muffling at the fide of the bed: That che rea- 
ſon why ſhe believed it to be the feet of the 
2 which ſhe heard there, was, that the 
w them. go up together to that room juſt 
before ſhe heard the noiſe as aforeſaid. De- 
pones, That ſhe believes Lieutenant Ogilvie 
the pannel was put away by the late Eaſt- 
miln from the houſe; upon Eaſtmiln's ſupici. 
on, that the Lieutenant was too great with 
Mrs Ogilvie the pannel: That her reaſon for 


believing ſo is, chat about the time Lieute- 
- Nani 


t . 


nant Ogilvie went away, the deponent, as ſhe 
was going to her bed in the kitchen, overheard 
the late aſtmiln, when he was going to bed 
with his wife in the room above, ſay to his 
wife, That ſhe was too great with Lieutenant 
Ogilvie the pannel; and that they were as 
frequent together as the bell was to ring on 
Sunday. Depones, That Ann Samſon was in 
the kitchen at the ſame time; and the depo- 
nent believes ſhe heard what paſſed betwixt 
Eaſtmiln and his wife, as aforeſaid, and the de- 

onent cifallenged her for liſtening. Depones, 

hat after Lieutenant Ogilvie the pannel had 
left che houſe of Eaſtmiln, che deponent ob- 
ſerved the other pannel, Mrs O vie, in tears 
and crying ; upon which e Mrs Ogil- 
vie ſaid to the deponent, That ſhe was ſorry, 
or grieved, Lieutenant Ogilvie had left the 
houſe. Depones, That upon the night of 
the day "that Lieutenant Ogilvie left the 
houſe, as aforeſaid, Mrs Ogilvie the pannel 
gave the deponent a letter to be carried 
to Lieutenant Ogilvie at Little Forther 15 
bout three miles from Eaſtmiln: That 4 
Ogilvie defired the deponent to. let Aa 
know ſhe' had got ſuch letter: That the de- 
ponent did not 188 what were the contents 
of the letter: That Mrs Ogilvie deſired che 
deponent to tell Lieutenant Ogilvie, chat ſhe 
had been bad fince he went away; and that 
her huſband was not owning her: That ſhe. 
delivered the letter accordingly to Lieutenant 


Ogilvie at the water - ſide near Little Forther: 
M 5 That 


JW 1 
That the Lieutenant, in anſwer, bid the depo- 
nent tell Mrs Ogilvie, that he was very well; 
and that ſhe ſhould keep up a good heart; 
and that he was to go to Baron Reid's, De- 
pones, That afterwards Mrs Ogilvie the pan- 
nel gave her another letter to carry to Lieu- 
tenant Ogilvie at Glenkilry, and to deliver it 
privately, which the deponent carried accor- 
dingiy; ; and ſhe received an anſwer in wri- 
ting from the Lieutenant to Mrs Ogilvie, 
which the Lieutenant likewiſe deſired her to 
deliver privately ; and ſhe did fo. ,Depones, 
That upon another time, being the Tueſday 
immediately before the late Eaſtmila' s, death, 
Mrs Oxityie the pannel ſent the deponent with 
another letter to Lieutenant Ogilvie at Alyth, 
likewiſe with orders to deliver it privately, 
Depones, That ſhe delivered the letter to Lieu- 
tenant Ogilvie accordingly, and then went and 
did ſome other buſineſs in the town of Alyth, 
and returned and received an anſwer from 
Lieutenant Ogilvie to the laſt mentioned let- 
ter, which he deſired her to take care of and 
deliver privately ; when he likewiſe told her, 
that he had a packet of linens lying at a houſe 
near by, and a letter with them, Which the 
5 acl deſired the deponent to call for 
and take to Eaſtmiln with her : That the de- 
ponent returned ſtreight to Eaſtmiln with the 
Lieutenant s anſwer; and Mrs Ogilvie not be- 
ing then at home, the deponent went and 
fetched a bundle of linens, and the other let- 
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ter, at which the delivered to Mrs Ogilyi®.. 
We | the Bmetime. De ones, That the anſwer 
ſhe received laſt from the Lieutenant, as afore- 
faid, was a large thick letter, bigger than a 
ſheer of paper ; but ſhe did not think there 
was any thing in it but paper. Depones, That 
Eaſtmiln appeared to be in his ordinary health 
upon the Tueſday before he died, and that 
he uſually had very good health, the de pohent 
having never known him to be in bad health 
while ſhe was in his ſervice : That upon the 
Wedneſday before his death, he was hkewiſe 
in good health: That upon the Thurſday 
morning upon which he died, the deponent 
knew little about Eaſtmiln, as me herſelf was 
confined to bed by  ficknels, except that ſhe 
heard that Eaftraila had beep 8120 ill: That 
Mrs Ogilvie che pannel came into the kitchen 
where the deponent was lying, and told the 
deponent in a low voice, or a whiſper, that 
ſhe, Mrs Ogilvie, had given the Laird his 
breakfaſt that en and ſhe defired the 
deponent to ſay, e had likewiſe got her 
breaxkfaſt, altho 4 deponent had then got 
none: That fome-time thereafter Mrs Ogilvie 
ſent Ann Samſon with ſome tea to the depo- 
nent in a bowl, which the deponent drunk: 
That the deponent commonly got tea. in the 
morning when ſhe was indiſpoſed. Depones, 
„ That after the deponent had got out of bed 
1 Jon che ſaid Thurſday morning, and before ſhe 
5 got the tea as aforeſaid, ſhe obſerved the late 
Eaſtmiln 
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FEaſtmiln come in at the outer door, and coma 
forward to the kitchen where the deponent 
was: That he was then very ill, and vomited 
much : That, at this time, ſhe believes the 
reſt of the family were at their breakfaſt, Mrs 
Ogilvie the pannel hav; ing come into che kit- 
chen for ſome cream to the tea. Depones, 
That Mrs Ogilvie, ſeeing Eaſtmiln fo ln, de- 
ſirech him to go up to his bed, which he did, 
and the deponent. helped him to go up ſtairs 
and to throw off his cloaths: That after he 
had been a little while in bed, he ſaid, he 
thought himſelf ſome eaſier. But depones, 
That in a ſhort time he turned very ill again, 
fell a vomiting and purging, and complained 
of every part of his body; ſaid, his heart was 
broken or riven, and — toſſed very much. 
Depones, That Eaſtmiln, during his illneſs, 
called frequently for cold water, and drank 
often of it. Depones, That about ten or eleven 
o'clock that forenoon, when old Lady Eaſt- 
miln, Andrew Stewart, and the deponent, were 
in the room together attending the late Eaſt- 
mln, Eaſtmiln ſaid, in the deponent's hear- 
ing That he was poiſoned, and that Woman 
had done it. Depones, That, by that woman, 
the deponent underſtood Eaſtmiln meant his 
wife : "That the old Lady ſeemed to under- 
ſtand it in the ſame way, and reproved her 
ſon Eaſtmiln for ſaying ſo. To which Eaſt- 
miln anſwered, That it was very true, and his 


death lay at her door. Depones, That upon 
: the 


fi 3" | 

the day Eaſtmiln was ill, as aforeſaid, Mrs 
Ogilvie "the pannel came pretty often up to his 
room to ſee him in the forenbon; but ſhe did 
not come near him at all in the afternoon; 
and that, in the afternoon, Mrs Anne Clark, 
who ſat cloſs by Eaſtmiln, deſired the depo- 
nent to go down and tell Mrs Ogilvie the pan- 
nel to come up and ſee her huſband. Upon 
which Eaſtmiln himſelf ſaid, No! no! I do not 
want her: That Anne Clark told the deponent, 
ſhe might go down and bid her come up for 
all that: That the deponent — went 
and told Mrs Ogilvie; but Mrs Ogilvie refu- 
ſed to come up, ſaying, She did not like to 
ſee dying people. Depones, That, during her 
huſband's illneſs, Mrs Ogilvie did not chuſe 
that the people in the neighbourhood that 
came to ſee him, ſhould get acceſs to his room, 
for fear of diſturbing him: That the depo- 
nent went and brought the precentor in the 
afternoon, or rather about dinner- time, when 
the precentor went and prayed by Eaſtmiln; 
Mrs Ogilvie, who had ſent the deponent for 
the precentor, went up ſtairs with him to Eaſt» 
miln's room. Depones, That Mrs Ogilvie 
was not very dull, or ſhewed great marks of 
grief upon her huſband's death, till Alexan- 
der Ogilvie, Eaſtmiln's brother, the doctor, 
came to the houſe upon the Tueſday there- 


after ; when Mrs Ogilvie having ordered the + 


deponent to deſire Alexander Ogilvie to ſpeak 
with her, and he having refuſed to. do ſo, 


1 9 | 
Mrs Ogilvie fell a crying, and wringing her 
hands, throwing herſelf back upon the bed, 
And ſaying, What could be the meaning of 
this? Depones, That Alexander Ogilvie ſtop- 
ped: the burial, and ſent for Doctor Ogilvie 
of Forfar, and Doctor Ramſay, and Doctor 
Meik of Alyth, to inſpect the dead body of 
his brother: That, at this time, Mrs Ogilvie 
behaved very ill, weeping and crying, ard 
22 her hands, and tearing herſelf; but 
deponent does not know the cauſe of this 
Fu Depones, That Lieutenant Ogil- 
vie, at the time of his brother Eaſtmiln's 
death, lived at Glenkilry's houſe; and Glen- | 
kilry having been at Eaſtmiln when Thomas WI, 
Ogilvie died, he went home and defired Lieu- N 
tenant Ogilvie to go to Eaſtmiln upon that W- 
event: That — Ogilvie came to Eaſt- I 
\ 
n 


-miln next morning, and the deponent ſeeing 
bim the houſe, told Mrs Ogilvie that 
he was coming. Upon which Mrs Ogilvie . 
went out, and deſired the deponent to tell IF. 
| Lieutenant Ogilvie to ſpeak to her in the ſta- 
ble: That the t went accordingly and 
delivered the meſſage to Lieutenant Ogilvie, 
who was then walking with Doctor Meik, 
and the Lieutenant went to Mrs Ogilvie in 
the ſtable, as deſired. Depones, That after 
the late Eaſtmiln's death, and after Mrs Ogil- 
vie heard the Sheriff of Forfar was coming to 
examine them at Eaſtmiln, Mrs Ogilvie deſi- 
_— the deponent to ſay to the Sheriff, that 

_ 
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the deponent had ſeen Mrs Qgileie. mix up 
the bow! of tea, which ſhe, Mrs, Ogilvie, had 
given her huſband the morning of the Gay on 
which he died; and that the had 
drunk ſome ** it before Eaſtmiln taſted it 3 
and that ſhe likewiſe drank off what Eaſtmiln 
left of it; ſhe likewiſe particularly deſired the 
deponent to ſay, That the deponent was in the 
cloſet with her, Mrs. Ogilvie, when ſhe mix- 
ed up the bowl of tea; and that ſhe, Mrs O- 

gilvie, gave, her huſband: ſome ſhort · bread 
= it: That Mrs Ogilvie told the deponent, 
der if the depepent woyld f ns di- 
rected, ſhe = ſtand by the deponent, that 
no harm ſhould happen to her: That the de- 
ponent ſhould go withher where exer ſhe went; 
and while ſhe, Mrs Ogilvie, had a halfpenny, 
ſhe ſhould have the half of it. Depones,/ That 
Mrs Ogilvie ſpoke to the deponent in this. 
manner ſeveral times: That Lieutenant, Ogil- 
ie was preſent upon theſe. occaſiqns, heard, 
rhat Mrs Ogilvie deſired the deponent to ſay, 
and he himſelf deſired the deponent to ſay: as 
Ogilvie directed her. Depones, That 
ome time before Eaſtmiln's death, the depo- 
gent knows Mrs Ogilvie took a doſe of ſalts, 
deponent having got a part of them: That 
he never knew Mrs Ogilvie taking ſalts hut 
hat time. Depones, That before Eaſtmiln's 
arriage, ſhe lay in the laigh room with old 
irs Ogilvie and her daughter: That after 
de age ſhe continued to lie with oa 
0 


[ 103] 
old Lady, till Anne Clark came to Eaſtmiln: 
That after that, Anne Clark lay with the old 
Lady, and the deponent lay in the kitchen 
with Katharine Campbell: That at this time, 
Ann Samſon lay in an out-houſe till Katha- 
rine Campbell went away. Depones, being 
interrogate for the panels,” That what ſhe 
has above deponed concerning the pannels 
kiſſing and hugging one another, happened 
at nt times, ſometimes when they were 
by themſelves, and at other times when they 
were in company with others. Depones, 
That when ſhe ſaw the Captain in Mrs Ogil- 
_  vie's room, in his night-gown as above, 
the door ab f in part open, ſo that ſhe could 
ſee into it; and that ſhe did not go inte the 
room. And being interrogate for the pan- 
nels, What number of perſons, not of the fa- 
mily, got acteſs to the room in which Eaſt- 
miln was, after his being taken ill as above! 
depones, That, to the beſt of her remem- 
brance, the perſons who got acceſs, were, Mr 
| Spalding of Glenkilrie, William Froſter, Anne 
Froſter, James Millam, and David Walton 
That james Millam, William Froſter, and 
Anne Froſter, were brought in by the de 
| rg without the knowledge of Mrs Ogil 

' *Depones, That ſhe did not hear Alex: 
ander Ogilvie give orders to the: perſons 
who were ſent for the doctors, to inſpect Eaſt 
miln's body; but ſhe afterwards heard of i 
from the Perfons who had been ſent, anc 


he 
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who on that account had come to get meat 
in the family; but that ſhe the deponent Was 
forbid by Mrs Ogilvie to give them meat. 
Depones, That when the deponent was firſt 
brought to town, ſhe wis lodged, for about 
the ſpace of twenty days, in the houſe of one 


Mr Gardiner at the head of the Cowgate, by 
Mr Muriſon the macer: That from thence 


ſhe was carried ts the Caſtle of Edinburgh 


where ſhe has Temained fince that time: That 


the deponent, Anne Clark, Anne Samſon, and 
Katharine Campbell, were lodged in the ſame 


room till Thurſday, or Friday laſt, when 
Anne Clark was put into another room in the 
Caſtle; where ſhe remained a day and a night, 
and was thereafter put into the room with 
the deponent, and the other perſons above 


mentioned. Depones, That while the depo- 
nent, and the other perſons above mention- 
ed, were at the houſe of one Gardiner and 
in the Caſtle, they had ſome, tho' not much, 
converſation upon the ſubject of this trial; 


but that in ' theſe converſations, all. of them 


declared, that they conſidered it as their 


duty to tell nothing but the truth. De- 


pones, That upon the morning of the day 


after Eaſtmiln's death, Anne Sampſon told 


Mrs Stewart, Eaſtmiln's ſiſter, in preſence of 
the deponent, that the bowl out of which 
Eaſtmiln was ſaid to have drunk the poiſon 
the day before, was below a preſs in the 


kitchen: That the deponent having taken out 


the 
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FT 
the bowl, obſerved ſomething greaſy in the 
1 bottom of it and intending to try if there 

| was any thing poiſonous in the greaſe, ſhe 

4 put ſome broath into he bowl, and gave it to 
a dog, who eat it up; but was nothing the 

| worle of it: That the deponent made this ex- 
periment of her own accord, and not on the 
ggeſtion or deſire of any other perſon 

_  whatſomever, And depones, That Anne 
Sampſon has often told the deponent, that 
ſhe had filled the ſaid bowl with water, and 
offered it to Eaſtmiln, that day on which he 
died; but that he had refuſed to drink out 
of it, damning the bowl, and faying he had 
a read got his death out of it, Cau/a ſci- 
_entie patet. And this is truth, as ſhe ſhall an- 
{wer to God. And being further interro- 
gate, depones, That while the deponent was 
in Eaſtmiln's ſervice, the never heard of his 
being troubled with vomitings, purgings, 
or cholicks before that day on which he 
died; and that ſhe never knew of his being 
indiſpoſed, except by flight colds. De- 
pones, That when Lieutenant Ogilvie went 
into the ſtable where Mrs Ogilvie was, as has 
been above deponed, he did not remain there 
above four or five minutes. And this is alſo 


truth, as ſhe ſhall anſwer to God: And de- 


- 


pones ſhe cannot write. | 
(Signed) AND. PRINGLE. 
bit ANNE 
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| ANNE SAMPSON, late 8 to tlie de- 
ceaſed Thomas Ogilvie of Eaſtmiln, aged 
nineteen years, unmarried, purged of Walle ; 
and partial counſel, ſworn, and 1aterrogate, 
depanes, That ſhe entered ſervant to the 
family of Eaſtmiln Whitſunday was a year: 
That LE being ſome time abſent, ſhe return- 
ed a few days before Miſs Clark came to 
the houſe: That after her return, ſhe had 
more than once occaſion to obſerve Mrs O- 
gilvie and Lieutenant Ogilvie kiffing one an- 
other; particularly once in the kitchen be- 
fore the deponent and another ſervant-maid: 
That ſhe has ſeen them embrace and hugg 
one another: That when the Laird was 2 
of the houſe, ſhe has known them retire to 
a room by themſelves, but not ſtaying above 
an hour at a time, Depones, That one mor- 

ning when the Laird was at Dunſinnan, ſhe 
heard the two  pannels ſpeaking together 
in bed in the room above That ſhe 
was in the kitchen, the cieling of which 
zs not plaiſtered, and where ſhe could hear 
the loweſt voice in the room above: That 
upon this ſhe deſired her fellow-ſervant Eliſa- 
beth Sturrock to go up ſtairs and ſee what 
was going on; and that Eliſabeth, upon her 
return, told the deponent that the Lieutenant 
had got out of the bed before ſhe was got to 
the 2 ; and that ſhe ſaw him going from 
the bed towards the window in his night- 


gown, nee That this was about fun- 
riſing, 
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. Depones, That the Lieutenant Jeth 
the houſe a fortnight before his brother's 
death ; ; and, before that time, the deponent 
being in the kitchen with her fellow-ſervants, 


Eliſabeth Sturrock and Annie Robertſon, 
they all heard the Laird and Lady talking to- 


gether 1 in bed in the room above: That the 


talking begun with the Lady's ſcolding her 


huſband; upon which the Laird ba her 


hold her tongue, for that ſhe ang the Ejeu- | 


tenant were as common as the bell that Tings 
on Sabbath. Depones, That the morning 
the Lieutenant left the houſe, ſhe ſaw Mrs 
Ogilvie weeping: That this was before he 
went away; and that ſhe ſaw her alſo weep 
after he went away. Depones, That Faſt- 
1810 was a Gd l man; and that, before 
the day he died, the never heard him com- 
plain, if it was not ſometimes of an head- 


ach; and that the night before he died, he 


was in health, ſo far as ſhe knows. Depones, 


That the night before her maſter died, 'ſhe 
faw Andrew Stewart in the houſe of Eaſt- 
miln; and that ſhe was told b Elifabeth 
Sturrock and Miſs Clark, the night thereaf- 
ter, that the ſaid Andrew Stewart had retired 
with Mrs Ogilvie into a private room, De- 
pones, That the morning of the day her v. 
maſter died, breakfaſt was ready betwixi th 
eight and nine, a little ſooner than ordinary: 
That ſhe ſaw her miſtreſs make up the bovllif de 


gf tea in preſence of her mother-in-law and 
Mi | 
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Miſs Clark, for Andre Brett was not w_ 
up : That ſhe followed her miſtreſs up ſtairs; 
wanting ſome heef cu of the heef-ſtand, and 
ſaw her go into a cloſet adjoining her maſter's: 
room: Tak the departnt followed her into 
the cloſer, demanding the beef; but that 
her miſtreſs bad her go down ſtairs, as the 
was not ready yet; and that the was always 
wanting ſomething; and that Mrs Ogilvie 
appeared to be in a paſſion at her: That her 
maſter was at that time in bed; and that, 
when the deponent was in the cloſet, ſhe ſaw: 
Mrs Ogilvie ſtirring about the tea with- her 
Face. to the door; and that, upon what her 
miſtreſs ſaid to her as above, ſhe went out df 
the cloſet down to the kitchen; . but that the 
did not fee her miſtreſs, when in the cloſer; 
put any thing into the tea. Depones, That 
at this time he ſaw Alexander Lindſay, 2 
ſervant-lad in the houſe, ſtanding upon the 
ſtair-head, near the cloſet-door, at the time 
her miſtreſs was in the cloſet. Depones, That 
her maſter got up between nine'and ten, and 
firſt went to the ſtables to ſee his horſes fed, 
and then to the Shilling-hill, where he con- 
yerſed with ſome of his tenants : That, in 
his returning towards the houſe, ſhe ſaw him 
vomiting, and ſtill more when he came into 
the kitchen; and that, when he was there; 
Mrs Ogilvie came into the kitchen, and or- 
flered Eliſabeth Sturrock to help him up ſtairs, 
and followed him herſelf. Depones, $M 
1 8 ſome 
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ſamn time thereafter ſhe was ordered to carry 


yp ſome clean water for her maſter for drink- 


ing, which ſhe did in the ſame bowl that he 


got his tea in fromm Mrs Ogilvie; but that ſhe 
ae ſynded the bowl with ſome water: That 
ſhe went up ſtairs with the bowl into her 
maiter's room, and found him in bed; but 
that, upon ſeeing the bowl, he cried, 
Damn that bowl, for I have got my death 

: in it already,” and bid her, at the ſame 


ca carry it dow ſtairs out of his fight; 


that ſhe carried up water to him in the 
— which he drunk of. Depo 
0 reaſon for her ſynding the REY 
That it appeared to be greaſy and white; 
ard that ſhe knew the bowl to be the {ame 
as above, becauſe Mrs Ogilvie, after giving 
ker maſter his tea, came down. ſtairs with it 
and ſet it down. in the kitchen on the fore- 
fide of the preſs. Depones, That, after ſynd- 
ing the bowl, as aforeſaid, the greaſe did not 
some wholly; out of it. 88 That the 
day her maſter died, about mid-day, ſhe was 
by Mrs Ogilvie two miles to lis ſome 
-  Depones, That Mrs Ogilyie frequent: 
Spout to ſee how her huſband was in the 
farenoon, but not once in the afternoon ; and 
that, when the deponent was going up ſtairs 
to ſee him between: twelve and one o'clock, ſhe 
was turned back by Mrs Ogilvie. Being in- 
terrogate on behalf of the pannels, depones, 
That when Mrs Ogilvie made up che bov! 


of 


» 
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of rea in the breakfaſting room as aforeſaid, 
the deponent ſaw-her-put in milk and ſugar; 
but whether the put in any honey, the bn 6 
nent does not perfectly remember, nor whe- 
ther ſhe ſaw any honey upon the table. De- 

pones, That the family ſeldom breakfaſtetl 
without honey; but that the day deponett 
upon, the rather thinks there was none; be- 
cauſe, {he believes, at that time the houſe was 
out of honey. And being further interro- 
gate in behalf of the pannels, depones, That, 
at the time deponed upon, when the carried 
up the freſh water to her maſter to drink, ſhe 
ſynded the bowl with water, and not with 
broath out of the pot. Depones, That the 
next day thereafter, the bowl was ſynded with 
broath out of the pot, and given to a dog; 
and that it was the deponent that did ſo by 
the direction of Eliſabeth Sturrock; and 
that Eliſabeth Sturrock gave her no reaſon 
for doing ſo. Further depones, That ſhe 
took the bowl for carrying water to her ma- 
ſter, becauſe it was at hand; and that ſhe 
had no notion at that time of her maſter - 
being poiſoned, nor till after his death. Be- 
ing interrogate in behalf of the pannels, 
When ſhe returned from the ſheep-chpping ? 
depones, That it was about nine at night. 
Upon which, being again interrogate, How 
s, he came to depone as above, That Mrs O- 
i gilvie did not once viſit her huſband in the 
of Hafternoon? anſwers, That was becauſe ſhe 
Was 


That after ſhe ſaw her miſtreſs make ap the 
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' was told ſo by the other ſervants, whs added, 
That her irs 4 did, not want Mrs Ogilvie 
up for fear of doing her harm. Depones, 


bowl of tea in the breakfaſting parlour, as a- 
foreſaid, ſhe. went into the kitchen and made 
up the fire, before ſhe followed her miſtreſs to 
the cloſet, as above deponed to, Caufa ſcientie 
patet. And this is truth, as ſhe thall Inder 
to God. 

(Signed) H ENR — E. 


ANDREW STEWART makes in Alyth, 
aged thirty, married, purged of malice and 
partial counſel, ſworno and interrogate, de- 
pones, That, upon the evening before Mr 
Ogilvie of Eaſtmiln died, being a Wedneſday, 
the deponent was at the houſe of Eaſtmiln, 

| when, upon his coming into the houſe, Mr 
Ogilvie told him, that he had forbid his bro 
ther, the Captain, the houſe, on account of 
ſuſpicions he had, that his wife was too much 
taken up in doing things for his brother the 

Captain, and not for himſelf; and that, at 
the ſame time, he mentioned ſome differences 
he had with his brother concerning money- 

matters. Depones, That on the Monday be- 

fore Eaſtmiln, the. deponent's brother-in-law 
died, Lieutenant Ogilvie (who is above dc 

; ſigned Captain), came to the deponent's hout: 

in Alyth on horſeback; and that the horſe h 

rode belonged to Mr Ogilvie of Eaſtmils 

Depot 


| 
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the Tueſday, Eliſabeth. Sturrock, a former 


witneſs, came to the deponent's houſe, and 


bought ſome things for the family of Eaſt- 
miln : That he does not know that ſhe brought 
with her any letter for Lieutenant Ogilvie; 


nor does he know if Lieutenant Ogilvie gave 


her any letter for Mrs Ogilvie the pannel. But 
depones, That he did that day inform Lieu- 
tenant Ogilvie, that he, the neil was to 
be at Eaſtmiln next day. Depones, That, 
upon the day thereafter, he a oo went 
to Eaſtmiln, and before he went off, Lieute- 
nant Ogilvie delivered to the deponent a {ſmall 
phial glaſs containing ſomething liquid, 


ſmall paper- packet, which he ſaid contained 
falts ; and that the morning of the day pre- 
ceeding, the deponent ſaw the Lieutenant 
working among ſome ſalts, at leaſt, which 
appeared to the deponent to be ſalts, which 
were in a cheſt belonging to the Lieutenant; 

That the phial glaſs was round, and knows 
that there was another phial glaſs i in his own 
houſe which was ſquare: That he is poſitive, 
as he has already deponed, that one phial 
glaſs was delivered to him by the Lieutenant; 
and cannot ſay, with certainty, that two might 
not have been delivered to him by the Lieute- 
nant ; but rather thinks he got only one; and 


delivered to the deponent, the Lieutenant de- 
O fred 


Depones, That, on the day thereafter, being 
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which he ſaid was laudannm; and allo a 


that at the time when theaboveparticulars were 
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fired him to deliver them privately into Mrs 
Ogilvie's own hand: That he did not ſee the 
packet made up, nor did hg open it to fee 
what it contained. Depones, That, on the 
forefaid packet, there was a letter directed 
for Mrs Ogilvie of Eaſtmiln, which letter was 


ſealed both with wax and a wafer ; and that 


round the packet there was a looſe paper of 
directions, in what manner the laudanum was 
to be uſed. Depones, That when he came to 
Eaſtmiln in the Wedneſday afternoon, he was 
carried into a room where old Lady Eaſtmiln 
was; and that, within a ſhort time thereat- 
ter, Mrs Ogilvie the pannel and Miſs Clark 
came into the room: That, at the deſire. of 
Mrs Ogilvie, he followed her up to the eaſter 
room, where Mrs Ogilvie having aſked him, 
If he had brought any word to her from the 
Lieutenant? he delivered to her the ſeveral 
particulars above mentioned, which the de- 
nent ſaw her immediately put into a drawer 
in the room : That he did not ſee her read 
the letter at that time; but that ſhe put the 
whole together into the drawer : That, ſoon 
thereafter, . Miſs Clark aſked the deponent, 
What he had brought with him from the 
Lieutenant to Mrs Opilvie? or if he had 
brought any thing with him? he at firſt ſaid 
he had brought nothing; but, upon Milz 
Clarks preſſing him with great earneſtneſs, 
he at laſt informed her of the particulars he 
had brought: That, upon this, Miſs Clark 

e ſaid, 
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aid, that ſhe was afraid Mrs Ogilvie a 
poiſon her huſband. © Depones, - That ſoon 
thereafter Miſs Clark, in preſence 'of the de- 
ponent and the old 100 deſired Eaſtmiln 

not to take any thing out of his wife's hand, 
except at the cable. To which he anſwered, 

that he would not: That the old Lady joined 
with Miſs Clark in defiring Eaſtmila to take 
nothing out of his wife's hand ; but that the 
deponent was at that time very much diſplea- 
ſed with both, as he then had no ſuſpicion 
that Mrs Ogilvie had any deſign againſt the 
life of her huſband. | Depones, That that 
ſame night he heard Mrs Ogilvie fay, that ſhe 
lived a moſt unhappy life with her 8 

That ſhe wiſhed him dead; or, if that could 
not be, ſhe wiſhed herſelf dead. Depones, 
That the deponent ſupped with Eaſtmiln and 


the reſt of the family that night: That he ' 


then appeared to be in his ordinary ſtate of 
health ; but that ſome times before, that ſame 


night, he told the deponent and the reſt ß 


the company then at the Kirkton, that he had 
ſwarfed or fainted on the bill; that, for that 
reaſon, he could drink no ale: That, upon 

this, they called for a dram, which he On 
and thereafter ſeemed hearty, -and in good 
dure ; and Eaſtmiln then ſaid, that the 
warf had happened to him on the hill chat 
fame day. Depones, That that night the 
deponent told, that he intended to go off from 
Eaſtmiln early next day, which * b 
| | | * | 


8 ah, That, about an hour and a half after 
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their getting breakfaſt more early chan uſual: 
That Eaſtmiln did not breakfaſt along with 
the family, the only perſons preſent at break- 
faſt being Mrs Ogilvies elder and younger, 
Miſs Clark and the deponent being . only 
preſent; That the deponent ſaw Mrs Ogilvie 
making a bowl of tea, by filling it out of the 
tea-pot, and purting ſugar and milk in it; 
and that ſhe ſaid, in preſence of the company, 
that the was to give it to her huſband, who 
was then in bed ; and that the deponent ſaw 
her go out of the room with the bowl in her 


they had begun to breakfaſt, they were told 
that Eaſtmiln had been ſuddenly taken ill; 

upon which Miſs Clark immediately run up 
to the room in which he was, and ſoon there- 
after returned weeping, and told them, that 
Eaſtmiln had got a bad breakfaſt. . Depones, 
That the deponent immediately run up ſtairs, 
where he found Eaſtmiln vomiting and pur- 
ging violently: That he heard him ſay that 
he was all wrong within; and that be had 
got what would do his turn: That Eaſtmiln 
called very much for drink: That they offered 
him milk; hut that he would drink 3 
was bang wills; Depones, That he p pro- 
poſed to Mrs Ogilvie that a ſurgeon mould be 
called to his aftante to which ſhe would 
not agree, ſaying, that he would be better: 
And upon the deponent s renewing this pro- 


poſal, 
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poſal, ſhe ſaid, She would not for any moneyx 
that a 0 ſhould be called, as thejconfes 
quence of this would be, to give cher a bad 


name from what Miſs Clark had aid of har: 
That, upon this, the deponent teld Mrs Ogil- 


vie, 1 Mr Meik, ſurgeon in Alyth, whom 


the deponent had recommended, was! a diſ- 


creet perſon: That he would come; and that 
he would tell none but her what he thought 


of him: That, upon this, the deponent Jeft 


her, ſhe having previouſly agreed that Mr 
Meik ſhould come : That the deponent there- 
after ſet out on his journey; but; before he 
had got far from the houſe, one of the girls, 


| whoſe name he thinks was Robertſon, came 


up to him, and defired that Mr Meik 'might 
<4 ſent with all haſte: That after ſupper; the 
deponent had a converſation ' with | 
Clark concerning the ſuſpicions ſhe had of 
Mrs Ogilvie s intentions againſt her huf- 
band, in which the deponent propoſed, that 
they ſhould either take Mrs Ogilvie's keys 
out of her pocket, or break open her drawers 
at the back, in order that they might ſatisfy 
themſelves, if the particulars brought by the 
deponent were poiſon or not; and that this. 
was the only method by which miſchief 
would be prevented: That Miſs Clark did 
not ſeem to agree to either of theſe propoſals, 
and the deponent himſelf had at that time 
no ſuſpicion, that there was any foundation 
tor Miſs Clark's fears; and the deponent was: 
confirmed 
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confirmed in this opinion from his Having 
been told, by the old Lady, that ſhe ha 
gone up to the room-door, after her ſon and 
daughter-in-law were in bed; and that there 
was then more kindneſs between them than 
uſual. Depones, That his wife had frequent- 
ly told him, before the death of Eaſtmiln, 
that he was a tender man ; but that he never 
heard of his having been troubled with yio- 
lent vomitings, or purgings, before the day 
on which he died: That he had the appear- 
ance of a tender man; and that the deponent 
has heard his wife ſay, that he would not be 
a long liver. Depones, That at the conver- 
ſation above mentioned at Kirkton, he heard 
Eaſtmiln ſay, that he had been ill of a 
cough and fore breaſt; and that for ſome time 
ey Hr had 'been thinking of writing to 
Ogilvie at Forfar, to ſend him ſome 
things: That the deponent laughed at him 
for talking in that manner, and bid him take 
a dram. „That the drawer into 
which Mrs Ogilvie p ut che particulars deli- 
vered to her by he deponent, ſtood in that 
room in which the deponent flept that night. 
Depones, That at the time when Alexander 
Ogilvie the deponent's brother-in-law arreſted 
the corpſe, the deponent adviſed Lieutenant 
Ogilvie to make his eſcape, if guilty; to 
which he anſwered, That God and his own 
conſcience knew that he was innocent, De- 
— * the two Pannels lived at 3 
hlhouſe 


\ 
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houſe of Eaſtmiln, from the time of Eaſb 
miln's burial to the time that Mrs Ogilvie 
was apprehended ; - and that for ſome time 
after the pannels continued to live there; but 
how long he cannot ſay. Depones, That 
Mrs Ogilvie had been blooded the day before 
Eaſtmiln's death, or the day before Ki and 
that ſhe had been ul, — taking for 
ſome time before, as the deponent had d. 
Cauſa ſcientie patet. And this is truth, as he 
ſhall anſwer to God. And at reading over 
the oath, depones, That at the time when 
Lieutenant Ogilyie delivered the particulars 
above mentioned to the deponent, he deſired 
him to put them into Mrs Ogilvie's own 
hand; but did not mention the words pri- 
date, or by herſelf; and that his reaſon 
for denying at firſt to Anne Clark, that he 
had brought any parcel from Lieutenant Ogil- - 
vie, was, becauſe he confidered Miſs Clark 
as a perſon given to raiſe diſſenſion in fami- 
lies; and becauſe, that he had been deſired by 
the Lieutenant to put the particulars into 
Mrs Ogilvie's own hand. And this is alſo 
ruth. | (Signed) AND. STEWART. 
: So. BRO ]- N. 


, | K. 
| JAMES CARNEGIE ſurgeon in 9 
arried, aged about forty and upwards, 
being ſolemnly ſworn, purged of malice and 
partial counſel, depones, That in the end of 


ay laſt, he got a meſſage from Lieutenant 
Ogilvie 
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Ogilvie the pannel, with whom he is acquaint- 
ed, defiring him to meet him at Colin Smith's 
vintner in Brechin: That the deponent ha- 
ving gone there, found him i in company with 
one Lieutenant Campbell of the ſame regiment, 
and one Mr Dickſon: That Lieutenant Ogil- 
vie took the deponent afide, and told him, 
that he was troubled with gripes, and wanted 
to buy ſome laudanum from him, and at the 
ſame time told him he wanted to buy ſome 
arſenick, in order to deſtroy ſome dogs that 
ſpoiled the game: That the deponent told 
him, that he was uncertain whether he could 
furniſh him with theſe things or not; but that 
he ſhould look when he went home: That 
the deponent, when he went home, found 
he had 4 ſome of both, and put up a ſmall 
phial glaſs of laudanum, and betwixt half 
an ounce and an ounce of arſenick, both 
which he delivered next day to the Lieute- 
nant, after the deponent had dined with him 
and Lieutenant Campbell next day in Smith's: 
That Lieutenant Ogilvie took the deponent 
into another room, away from Lieutenant 
Campbell, when he was to receive the laudz-\t 
num and the arſenick, and there the depo- 
nent delivered them to him: That the price 
of both was a ſhilling: That the arſenick was 
pulverized; and Lieutenant Ogilvie © having 
aſked how to prepare it, the deponent gave hin 
directions. Depones, That he had fold 0 
the ſame arſenick formerly to people for por 
ſoning 
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foning of rats, and heard that it had the deſired 
effect. Depones, That he has been accuſtomed, 
when he ſold arſenick, to take receipts from 
low-people who bought it, but never from 
gentlemen ; and as the deponent knew Lieu- 
tenant Ogilvie, and had a good opinion of 
him, the deponent did not aſk a receipt from 
him, although, when the Lieutenant ſpoke 
about it firſt, the deponent ſaid to him, 
We uſe to take a receipt for arſenick: That 
the Lieutenant anſwered, See firſt if you 
have it, adding at che ſame time, Very 


from a druggiſt in Dundee; but how long g ago 73 


tor arſenick at any time. Caizſa. ſcientiæ patet. 
And all this is truth, as he ſhall anſwer to 


God. Depones, That he wrapt 1t up in the 
form of a penny-worth of ſnuff. under three 
paper-covers. Depones, That the arſenick 
which he ſold as above was white arſenick. 
Depones, That he cannot take upon him to 
lay, from looking at arſenick, whether it be 
arſenick or not; nor can he ſay from the 
la- taſte, for he never taſted it; but that he 
vo- bought this as arſenick, had the name mark- 
ice ed upon it upon the package, and heard from 
vas choſe he fold it to that it had killed rats, as 
ing bove mentioned. Depones, upon a further 
interrogatory, That he heard of Mr Ogilvie 
of Eaſtmiln's death after the time that he ſold 
he arſenick to the Lieutenant. Can/a ſcientis 

8 | a patet. 


* good;” Depones, That he gat his arſenick 


he cannot ſay, there being a ſmall demand:- 


” 
4 
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patet. And this iowlfo.geuth; as he ſhall an. 
{wer to God. £ 


(6gned) Tk: CARNEGIE. 
 ALExX# BOSWELL. 


A GEORGE CAMPBELL, of the 
late eighty-ninth regiment, unmarried, aged 
about twenty-two, being ſolemnly ſworn, 
purged of malice, partial counſel, and inter- 
rogate, depones, That he has known Lieu 
tenant Ogilvie the pannel theſe five years paſt: 
That in the beginning of June laſt, as he 

thinks, the panne] called for the deponent at 
Phinhaven, and deſired him to go along with 
him to Brechin, becauſe he wanted to ſee his 
old landlord William Finlay vintner there: 
That they accordingly went to Brechin, and 
put up at Colin Smith's vintner, and the 
pannel called for James Carnegie ſurgeon 
there, but had no converſation at that time 
apart from the deponent; the pannel invi- 
ted Mr Carnegie to dinner, after he and the 
deponent ſhould return from the fiſhing, 
which they were going to next day. And 
accordingly he came to dinner, and the panne 
and Mr Carnegie went out after dinner to 
another room, and had ſome private conver- 
ſation for ſome few minutes, and then return- 
ed back to the deponent ; ; and the deponent 
and the pannel went to Phinhaven that night, 
it being Friday's night, and he ſtaid with 
the deponent * and Sunday nights, 
| and 
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and left him on Monday, and on the Satur- 

day after, the deponent heard of Mr Ogilvie 

of Eaſtmiln's death. Cauſa ſcientiæ patet. 

And this is truth, as he ſhall auſwer to God. 
3 (Signed) Geo, CAMPBELL. 

Jauks FERGUSON. 
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PATRICK DICKSON merchant in Breckias 
married, aged ſixty and upwards, being ſo- 
lemnly Fain purged of malice and partial 
counſel, examined, andi interrogate, depones, 
That when the pannel Mr Ogilvie was in pri- 
ſon at Forfar, the deponent went to viſit him, 
and he deſired the deponent to go to James 
Carnegie ſurgeon in Brechin, and talk to 
him, that he might not be impoſed on by 
any body; and the deponent accordingly 
went and converſed with Mr Carnegie, who 
informed him, that he had ſold the pannel 
ſome laudanum and ſome arſenick, for both 
which he received a ſhilling; and the depo- 
nent returned to Forfar and communicated 
to the pannel what Mr Carnegie had ſaid; 
upon which the pannel ſeemed to be under 
ſome concern, and ſeemed deſirous to ſpeak 
with Mr Carnegie, without either confeſſing 
or denying to the deponent that he had 
bought the arſenick, for he had only acknow- 
ledged buying the laudanum on the Sa- 
turday before, when the deponent had been 
with him in priſon; and the deponent told 
him that he had ſome buſineſs on hand which 
hindered 


#4. 


L 120 


kindered bien to dend r Carnegitinhs Aims 
and the pannel deſired the deponent to tell the 
Sheriff that he wanted to ſee him, to amend 
- ſomething in his declaration with regard to 
the laudanum which the pannel received 
from Mr Carnegie. Cauſa ſcientiæ patet. And 

all this 1s truth, as he ſhall anſwer to God. 

N25 (Signed) PAT. DICKS0N. 
AND. PRINGLE. * i 


PETER MEIK ſurgeon in Alyth, unmar- 
| ried, aged- about twenty-ſeven, being ſolemnly 


ſworn, purged of malice and partial counſel, ex+ 


amined, and interrogate, depones, That upon 
the day that Mr Ogilvie of Eaſtmiln died, the 
deponent was ſent for as a ſurgeon to him: 
That he was dead before he came, as the de- 
ponent was informed, about two hours: 
That immediately upon the deponent's ar- 
rival, he was carried up by a ſervant to Mrs 
Ogilvie the pannel's room, where ſhe was 
fitting, and ſhe appeared to be in great grief 
and concern for her huſband's death, and de- 
fired the deponent, that whatever he might 
think he ditcovered td be the cauſe of her 
huſband's death, that he would conceal it 
from the world And depones, There was 
no body elſe preſent with the deponent and 
the pannel at that time: That, upon going 
to the room where the corpſe lay, and after- 
wards going out of the houſe, he met with 
Mr ee the pannel, who went up with 

him 


* W r 1 * 
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His brother: That five or fix days after, he 


| L 
bim to che-rvbm addi the corpſe lay, wk ET 
appeared to be in great grief and concern for by 


was called upon to infpe& the body of Eaſt- 
miln j and, upon inſpecting it, he obſerved 
the nails and a part of the breaſt diſcoloured, 
and his tongue ſwelled beyond its natural 


ſixe, and cleaving to the roof of his mouth, 


and no part of his tongue was beyond his 

lips, cho it did come out beyond his teeth: 
That he has obſerved the ſymptoms of the 
nails and the breaſt to occur after a natural 
death, but never that of the tongue at the 


ſame time, tho he has obſerved the tongue 


ſwelled without the other ſymptoms. And 
being interrogate, Whether he underſtood 
theſe ſymptoms to be the effect of poiſon 
depones, That he is not ſo much acquainted - 
Hh the effects of poiſon as to have formed 
a judgment whether that was the cauſe in 


this caſe ; but he was led to make that con- ; 


jecture from the notice _ him by Andrew 
Stewart, who had told him that the defunct 
was thought to be poiſoned, and from the 
caution given him by Mrs Ogilvie the pan- 
nel, to conceal any thing that might diſco- 
ver the manner of her huſband's death. De- | 
pones, That Alexander Ogilvie, the defanR's 
youngeſt brother, told the deponent that he 
was ſent for to open his brother's\body ; and 

Gilbert Ramſay ſurgeon in Coupar being alſs 


ny: the — and he agreed to pos 
© 
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che body; but Alexander would not agree to 
it unleſz Doctor Ogilvie at Forfar was there; 
and as the deponent and Mr Ramſay could 
not ſtay till he came, it was laid aſide. De- 
pones, That neither of the pannels made any 
objection to it; and that Alexander deſired 
them to take a ſuperficial view of the body, 
which they did, and diſcovered the ſymp- 
tors aforeſaid. Cauſa ſcientiæ patet. And 
all this ! is truth, as he ſhall anſwer to God. 
KY 3 (Signed) | PETER MEI. 
AND. PRI NGLE. 
GILBERT RAMSAY ſurgeon in Coupar 
of Angus, married, aged about thirty- eight 
years, being ſolemnly ſworn, purged of ma- 
lice and partial counſel, and interrogate, de- 
pones, That he was ſent for to Eaſtmiln a- 
bout five or fix days after the Laird's death, 
and was defired by Alexander Ogilvie, his 
younpeſt brother, to inſpect his body along 
with the preceeding witneſs; and, upon 
looking at it, they. obſerved the nails and 
rt of the breaſt diſcoloured, and his tongue 
ſwelled: That he has ober ved the firſt two 
fymptoms to happen in a natural death, in 
conſequence of putrefaction; but has not 
obſerved the laſt ſymptom: That theſe ſymp- 
toms are owing to ſomething very acrid, and 
made the deponent ſuſpect that he died of 
poiſon: That his lips were very little fwel- 
led, but more diſcoloured than by a — 
. death; 


<S 
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FRO That the deponent had heard fulpi- | 
cions of poiſon - before he came. there. And 
being - interrogate for the pannels, depones, 


That he had obſerved the tongue ſwelled e- 


ven in a natural death; but not to that de- 


gree it was in this caſe, And depones, That, 


if he ſaw a dead body with theſe ſymptoms, 


tho he had got no notice of any ſuſpicion 
of poiſon, he would ſuſpect it from theſe ap- 


pearances. And being interrogate, Whe- 


ther all theſe ſymptoms might not happen 


in a bilious cholick? depones, That the 
great ſwelling in the tongue, and diſcolour- 
ing in the lips, would not happen. And be- 
ing interrogate for the pannels, Whether all 


the uſual ſymptoms of poiſon happened in - 


this caſe? 4 That he cannot anſwer 
(as queſtion with any certainty, never ha- 


ming ſeen the body of any other perſon who 


of poiſon. And being further interro- 
gate, depones, That the uſual ſymptoms that 
occur in poiſon by arſenick, are vomiting, 


and evacuating downwards, and a great 


ſwelling in the tongue, and the blackneſs 
in the breaſt. And being further interro- 


gate, depones, That there was no appearance 


of ulcers, in this caſe, either in the tongue 
or the lips. Depones, That the deponent 
propoſed to open the body ; but he was op- 
poſed by Alexander Ogilvie, on account that 
Doctor Ogilvie from Forfar was. not there; z 
but, as far as the deponent knows, it was 

not 


A. 
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Canſa ſcientiæ 
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not oppoſed by either of che nen And 


further depones, That he believes every thing 
in the body would, after being fo long dead, 
be in a ſtate of putrefaction; ſo that he doubts 
if the poiſon would have been certainly diſ- 
covered * tho' the body had been opened. 
ic patet. And this is truth, as 
he ſhall anſwer to God, e hats 
by (Signed) Sir BERT RaMsA VL. 
e FERGUSON. 


Doctor JOHN OGILVIE, "phyſician in 


Forfar, aged forty-eight years, married, be- 


ing ſolemnly ſworn, purged of malice and 


er counſel, and interrogate, depones, 


at he heard, that the late Eaſtmiln died 
upon the ſixth of June laſt; and that a few 
days after that, the deponent was deſired by 
the Sheriff- ſubſtitute of Forfar- ſhire to go 
to Eaſtmiln to inſpect the corpſe of the de- 
funct: That the deponent forthwith obeyed 
their order, and arrived at Eaſtmiln upon 


the twelfth of June laſt, about noon: That 


upon his arrival, Alexander Ogilvie the de- 


| Fun@'s brother, deſired the deponent to go 


and inſpect the corpſe, which were then lying 
in an out-houſe : That he found the corpſe in 
its grave-cloaths, and in a coffin ; and having 
inſpeted the body, he obſerved; that the 
face, the arms, and ſeveral other parts of the 
body, were black and livid, and that the 


hails: were remarkably black; and as to the 
tongue, 


„ 
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tongue, it was locked faſt by the jaws, ſo 
that he could only obſerve a Chal part of it, 
which projected e the teeth, which 
part being the tip of the tongue, he obſerved 
to be white and rough, and of a very un- 
uſual appearance: That the breaſt was white, 
and the lips pretty much of a natural colour: 
That from the appearances above deſcribed, 
he could draw no concluſion as to the cauſe 
of the defunct's death; as almoſt all theſe ap- 
pearances miglit have ariſen from the putrid 
ſtate the body was then in; and that the on- 
ly thing that appeared extraordinary to him, 
was the appearance of the tongue above de- 
ſcribed: That the deponent had ſome inclina- 
tion to have opened the body, and if the two 
ſurgeons,” who he heard had left Eaſtmiln 
that morning, had been. there, he believes 
he might have done ſo; but as they were 
gone, and as the deponent in his own opint- 
on, thought the body too much putrified,. to 
be opened with fafety to the operator; and 
as he was likewiſe *£ opinion, that in ſuch 
a ſtare of putrefaction, no certain ſigns could 
have been diſcovered of the cauſe of the 
death by opening the body, the deponent 
declined to do it, Depones, That the ap- 
pearance of the tongue before deſcribed, was 
not ſuch as happens in common deaths, | 
but ſuch as occurs from convulſions, or . 
ther ſtrong cauſes. Drage That Lieute- 
nant Ogilvie the pannel, neither deſired nor 


forbid 
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E 
forbid the deponent to inſpect the corpſe; but 


he was preſent with the deponent when he 


inſpected them as atoreſaid. Caisſa ſcientiæ 
patet. And this is the truth, as he ſhall an- 
ſwer to God. (Signed) JoHN Oc1LviE. 

en "AND RINGED. 


ROBERT SMITH ſurgeon in Edinburgh, 
aged fifty years and upwards, a widower, 
who being ſolemnly ſworn, purged of ma- 
lice and partial counſel, and examined, de- 
pones, That he had once occaſion to attend 
a4 patient, being a woman near Ormiſton, 
who had got arſenick and died of it, as the 
deponent verily believes: That the deponent 


went and ſaw the woman about two hours 


after ſhe had taken the arſenick in ſome pot- 
tage, as ſhe told him: That the deponent, 


when he came, found her ſeized with a vio- 


lent vomiting and a purging: That ſhe com- 
plained of a burning heat in her ftomach 


and bowels, and had a great thirſt, and 


drank frequently of milk and water: That 
the deponent, after ſtaying ſome time with 
her, went away, and after a few hours, re- 
turned to her again, when he was inform- 
ed, the before mentioned fymptoms had 
continued upon her, that is to ſay, the vo- 
miting, purging, pain, and drought : That 
ſhe ſoon thereafter died, having lived, as 
the deponent thinks, about nine hours after 
the took the arſenick. Depovnes, That the 
n dieponent 
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deponent next day inſpected the dead body 
of the foreſaid woman, and could diſcover 
nothing externally upon the body different 
from the appearances after a natural death ; 


but that, upon opening the body, he diſco- 


vered the ſtomach and guts to be red and 
inflamed, and the ſtomach. appeared; to be 
gangrened, and in parts of the ſtomach he 
diſcovered ſome arſenick, Depones, That at 
the time the woman had received the arſenick, 
as above deponed, a child had likewiſe 
taken a ſpoonful or two of the pottage, 
which occaſioned the child to vomit, and 
thereby throw up the arfenick, as he be- 
lieves, ſo that the child recovered. Being 
interrogate for the pannels, depones, That 
a perſon may be ſeized with a vomiting, 
purging, internal pain, and drought, with- 
out having received arſenick. As theſe ſymp- 
toms may occur in a bilious chohck and o- 
ther caſes. Cauſa ſcientiæ patet. And this 1s 
the truth, as he ſhall anſwer to God. 
(Signed) RoBERT SMITH, 
AND. PRINGLE. 


GEORGE CAMPBELL Sherift-fubſtirute 
of Forfar, aged ſeventy and upwards, /olutus, 
who being ſolemnly ſworn, purged of malice 
and partial counſel, and examined, depones, 
That upon looking at the two declarations 


now exhibited to him, emitted before him 


by Mrs Ogilvie the pannel, and other * 
. by 


ſ a8 4 - 

by Patrick Ogilvie pannel, that all theſe 
were emitted freely before him, and faith. 
fully taken down from their own mouths, 
and ſubſcribed by them before the deponent. 
And alſo, that the deponent's name adject- 
ed thereto, is his ſubſcription. Depones, 
That lie, as Sheriff-ſubſtitute of the county 
of Forfar, went to Faſtmiln upon the firſt of 
July laſt, in order to ſearch for papers or 
letters belonging to any of the pannels : He 
the deponent did find in a trunk, or drawer, 
he cannot fay which, the letter now exhibit- 
ed to him, marked by his hand, and that 
of John Ure his clerk, on the day aforeſaid, 
And another letter being exhibited to him, 
without date or ſubſcription by the writer 
thereof, and with a docquet on the back, 
ſigned George Spalding, and another docquet 
below, ſigned Anne Clark and Alexander 
Bofwal, Depones, That to the beft of his 
memory, he thinks he received the faid let- 
ter incloſed in one wrote by Alexander O- 
gilvie the panneFs brother, addreſſed to the 
deponent. And a third letter being exhibit 
to him, ſigned AKetfty Narrn, with a docquet 
on the back, ſigned Anne Clark, Alexander 
Bofwal, depones, That he found the ſaid 
letter in one of the repoſitories at Eaſtmiln, 
when he made the fearch above mentioned, 
Canſa ſcientiæ patet. And this is truth, as 
he ſhall anſwer to Gd. 5 

8 (Signed) Gro. CAMPBELL, 

| _ G1LB. ELL1OT. 


JOHN 
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” JOHN URE, Sheriff<clerk of Forfar, aged 


forty years, married, being ſolemnly ſworn, 

urged” of malice and partial counſel, and 
7: ILY depones, That the four decla- 
rations now, exhibited to him, two by Mrs 
Ogilvie pannel, and two by Patrick Ogilvie 


pannel, were all freely emitted before the pre- 


ceeding witneſs, and in preſence of the 
deponent, and all ſigned by him the depo- 
nent, by the Sherift-ſubſtitute George Camp- 
bell, and the pannels. Cauſa ſcientiæ patet. 


And this is the truth, as he ſhall anſwer to 


God. (signed) Joux Urs 


GILB. ELLIOT, 


The three Letters and four Declarations be- 
fore deponed to were read to the Court and 


Jury, and of which the tenor follows: 


rr 
D' Captin e 


[ was ſorrie I miſſed you this day. I fat 


at the water ſide a long time this fornoon; I 


thought you would have comed up here; if 
you had as much mind of me as I have of 


you, you would have comed up, tho' you had 
but ſtayd out-by as there was no uſe for that, 
there is more rooms in the houſe then one. 
God knows the heart that I have this day and 
inſtead of being better its worſe, and not in 
my power to help it. Lou are not 1 


} 
: 
' 
| 
| 
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pe ang that I ſaid to you, or you went out 
what I wrote Meat I have not 


taſted fince yeſterday — nor wont or you 
com here, tho I ſhould never eat any it lyes 
at ſhur door. our brother would give any 
thing you would come, for God's ſake come, 


SEGOND LETTER. 
FSI 
I receved yours juſt now; I am very glead 
to hear that yau went ſafe home, no 1 9 
could give me greater pleaſure then to here o 
ou being well; Mrs Spaden was ſafley de- 
ivert of a — Wan laſt night, and is in a ve- 
ry good way; Mr Spaden thought it need- 
les to write you as I have wrate you: As for 
that you write me about any body cl 
any noncens you need not be afraid of chat 
about any thing, for I am detrmind not to 
mind any thing; We ſhall ſend to you when 
Wallie and Chajzele comes up, but in the mean 
time. I think you may ſend one Sunday to ſee 
and to let us — how you are; the pain will 
not write for me: I have no more time to 
write, but my beſt 147 to your mother 


is all from 


yours while 
| KETTY NA1RN, 
Glenkilry Weenſday 


THIRD 
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I: TA LETTER. 
Ke: 

L I reeved yours, and as you propald coming 
this day eight days, Mr. Spalding thinks it 
proper that hi runs an expreſs to Edinburgh 
to my Uncle, which I think very right, and 


till you heare the conſequance thereof, I think 


you better not truſt any writer, which vou 
ſhall hear the moment tlie expres comes back 
as I fee you mean nothing bur what is 

tel, you may expect nothing elſe at my hand, 


and tell wee fee you heare 15 all with oomp 


to you and feamily 
WE | 
your moſt humble ſerx 


Glenkilry Jaw! 4-1 76 5. 


Addreſſed on ths back, To Thomas Oxi 


E/q; of _—_ 


THARINE NAIRN. 


Forſar, 14. June, 1765. In preſence of George 
Campbell Eſq; Sheriff- ſubſtitute, 


daughter of the deceals'd Sir Thomas Nairn 
of Dunſinnan Baronet, and reh& of the de- 


ing 


KETTY Nax 


bins DECLARATION by Ka 


Compeared KaTHARINE NAIRN, lawful 


eaſs'd Thomas Ogilrie of Eaſtmiln, who be- 


* 


ing examined, declares, That Lieutenant Pa- 
trick Ogilvie was at Eaſtmiln when ſhe was 
married to his brother, and continued there 
as his proper reſidence till within theſe three 
or four weeks when he left ſame, as his bro- 
ther and he did not agree. That the evening 
Patrick: Ogilvie left Eaſtmiln, the Declarant 
Vrote him a letter, which ſhe ſent by Eliza- 
++ qtbeth Sturrock one of the maid ſervants to 
Little Forthar, as ſhe was going there, at leaſt 
about a gun- ſlot from Little F orthar, for 
ſome whiſky from one Robert Caſſon. De- 
elares, That "ſhe did not write. any letter to 
ſaid Patrick Ogilvie when at Glenkilrie, nor 
to be ſent him to one John Spalding's nor to 
Glenkilrie. Declares“ That on Tueſday be- 
fore her huſband's death ſhe was ſending 
ſaid Elizabeth Sturrock to Alyth with ſome 
yarn, when ſhe wrote a letter by her to deli- 
ver to ſaid Patrick Ogilvie, relative to ſome 
of his ſhirts ſhe had been mending to him, 
and the letter was directed to the care of An- 
drew Stewart, and that ſhe got no return by 


r —ʃ• EE nt 


j Elizabeth Sturrock, but that next day ſhe got 

f a return to her letter by ſaid Andrew Stewart 
a merchant in Alyth, who was coming to 
Eaſtmiln however, and that it was the after- 
noon of the day before her huſband died. . 
That Andrew Stewart beſide the letter _ 
brought her-two doſes of ſalts and a {mal g 
phial glaſs with a little laudanum, and that .. 


the letter was but a quarter of a ſheet of ps: 
PE; 
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per, containing moſtly directions about the 
ſalts, and how much of the laudanum to take; 


but whether the letter was open or ſealed ſhe 


does not remember. That before Patrick O- 
gilvie left his brother's houſe, ſhe aſked him, 
any time he was at Alyth,' to buy for her and; 
ſend to Eaſtmiln two doſes of ſalt and a ht- 
tle laudanum as ſhe ſlept very ill; That 
when Andrew Stewart delivered the let- 


ter ſhe read ſame, being only a direction as 


above, and after laid the ſalts and laudanum 
into a drawer till ſhe ſhould uſe ſame; and 
that ſhe took one of the doſes of ſalts on 
the Friday after her huſband's death, and the 
other on the Saturday; and on the Sunday 
and the Monday nights ſhe took laudanum 
each night, and as ſhe did not uſe the whole 
laudanum, ſhe delivered back the glaſs and 
the remainder of laudanum, to the ſaid Pa- 
trick Ogilvie on his return to Eaſtmiln, after 
his brother's death. That on Thurſday mor- 
ning the fixth of June, her huſband being 
diſtreſſed the night before, and many days 
preceeding ; and that morning he complained 
of a ſhortneſs of breath, and that thro' the 
night he had been diſtreſſed with it, ſhe 
therefore gave him his tea- in his bed; and 
that when the reſt of the family were at their 
tea, ſhe filled up a bowlful for her huſband, 
which with a bit of hard biſket from Dun- 
dee, the carried ſtreight from the low room, 
where they a, os: upſtairs, to her 

R huſband's 
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huſband's room and gave him; and that the 
took the biſket out of a baſket ſtanding on 
a by-table in the room, afide the family then 
ſitting at breakfaſt. But that the did not go 
into any cloſet with the tea, before giving it 
to her huſband: That the never heard from 
her huſband, nor any perſon elſe, that he 
blamed the tea for his illneſs. Declares, That 


Elizabeth Sturrock got ſo much of the tea 
Mr Ogilvie left, as he did not drink it out, 


and alfo got another bowl of tea after, both 


which ſhe gave her, out of her own hands. 
And this ſhe declares to be truth. 
KEtTyY OIL VIE. 
GEO. CAMPBELL. 


JohN URE, CIE. 


SECOND DECLARATION by K 4- 
THARINE NAIRN. 


Forfar 15 June 1765 in preſence of the faid 
- George Campbell Eſqr Sherif-fubftirute 
Compeared the ſaid KATHARINE NAIRN 
aliat Ogilvie who being re-examined Declares 
That before the Lieutenant left Eaſtmiln ſhe 
heard him ſay that he had both falts and 
laudanum in a cheſt that he brought from 
the Eaſt Indies, and that ſhe ſaid ſhe would 
be obliged to him for a little of the ſalts and 
laudanum, as ſhe had much need thereof 
KETTY OGILvVvIE. 
GEO. CAMPBELL, 
Joun URE Clk. 
FIRST 
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Finer DECLARATION by 3 
| OGILVIE 


Forfar cath Tune 1765 By George Campbell 
Eſqr Sheriff- ſubſtitute of Forfarſhire 

dre Lieutenant PATRICK OGILVIE 
of the eighty ninth regiment of foot who being 
examined declares That fo far as he remembers 
he came to this country from abroad in Janu- 
ary laſt, and that his principal reſidence was at 
| the Eaſtmiln of Glenyla his brother Thomas 
Ogilvie's houſe, and that he left that place a- 
bout three weeks ago. That the reaſon he 
left it was on account of ſome dryneſs betwixt 
his brother and him occaſioned by ſome: fur- 
miſes or reports in the country; but tho' theſe 
had not happened he was determined not to 
ſtay longer about his brother's, That ſince 
leaving ſame he has had no fix d reſidence, 
but has been going about ſeeing his friends 
and 'old acquaintances. Declares That the 
evening he left his brother's houſe, he went 
to Mr Shaw's houſe at Little Forthar, and 
when walking by the water fide there with 
George. Shaw, Elizabeth Sturrock a ſervant 
of his brother Thomas Ogilvie's brought him 
a letter from Mrs gil vie his brothers Lady, 
the contents of which were deſiring him to 
return to his brothers houſe, and that he ſent 
a verbal meſſage, he was not to return at that 


e as he then intended going the length of 
Baron 
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Baron Reids on a viſit. Declares That the 
next day when at Little Forthar he received 
another letter from his brother by James Mil- 
lam, the contents of which were to the ſame 

urpoſe as Mrs Ogilvie's, which James Mil- 
lam knew. That ſome days after when at 
Glenkilrie he received another letter from ſaid 
Mrs Ogilvie, but who was the bearer of it 
he does not remember, nor- does he remem- 
ber if he wrote any anſwer to that letter. De- 
clares that he was in Alyth the Tueſday be- 
fore his brothers death when he received a 
third letter from Mrs Ogilvie by the aforeſaid 
Elizabeth Sturrock, but to whach he return- 


ed no anſwer in writing. That the ſaid even- 


ing of Tueſday he gave to Andrew Stewart 
merchant in Alyth his brother-in-law a ſmall 
open note by way of wrapper or direction 
round a ſmall phial glaſs in which were ſome 
drops of laudanum, and in the wrapper two 
doſes of ſalts folded cloſe by the glaſs; and 
that the write in the note or wrapper proper- 
ly contained directions for Mrs Ogilvie how 


to uſe the laudanum, and ſo far as he remem- 
bers was to take fourteen or fifteen drops at 


a time. That all this he told to Andrew 
Stewart, and that it was for Mrs Ogilvies own 
proper. uſe, and to deliver it to nobody elſe, 


but did not deſire him to do it privately: or 


to let nobody ſee him deliver it, only deſired 
him to be ſure to deliver it to herſelf Nei- 
ther did he deliver a ſealed letter to Andrew 

Stewart 
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Stewart at the time for Mrs Ogilvie. That 
the faid laudanum and falts he brought from 
the Eaſt-Indies with him as a remainder of 
whit he uſed when his health was bad there 
and oh his paſſage home, having done the 
ſame by his ſurgeons directions both at land - 
and ſea. And this he declares to be truth 
Par. OGmvY 

GEO. CAMPBELL 

PATRICK ORR Clxk 

JohN URR witneſs 


SECOND DECLARATION by PATRICK 
OG1LvIE 


Forfar I5th June 1765 By George Campbell 
Eſqr Sheritt-ſubſtitute 

Compeared the ſaid Lieutenant PaTRICK 
OGiLVIE who being re-examined declares 
That it confiſts with his knowledge that of 
the laudanum he ſent as mentioned in his laſt 
Declaration there was not above thirty drops 
or guts of it and ſo far as he can recollect 
from the quantity he ſent and what remain- 
ed in the phial glaſs the day after his bro- 
thers death, that the declarant came to Eaſt- 
miln when Mrs Ogilvie returned him the glaſs 
& the remainder of laudanum therein, & 
which he inſtantly produces, & is immediate- 
ly ſealed up with the declarants own ſeal & 
lodged in the Sheriff Clerks office. And that 
when the declarant delivered the glaſs * An- 
e 
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drew Stewart, he ſhook the ſame: to him = 
ſhewed him betwixt him & che light the 
quantity of laudanum therein, who upon 
looking at the ſame juſt now muſt be ſenſible 
that there is no more out thereof than about 
the quantity of thirty guts as above, and that 
Mrs Ogilvie told him ſhe had uſed about 
that quantity, & alſo made uſe of the ſalts. 
Declares that within theſe two weeks he was 
at che town of Brechin & in company with 
James Carnegy ſurgeon of that place, but 
that he received from him no laudanum or 
any other medicine whatever. That when 
he was at Eaſtmiln in the courſe of converſa- 
tion with Mrs Ogilvie, he happened to ſay 
that he had ſome ſalts and laudanum, that he 
uſed when at the Eaſt Indies in his cheſt at 
Dundee which would be very ſoon at Alyth, 
when Mrs Ogilvie deſired to have ſome of 
both ſalts and laudanum as it might give her 
reſt when uneaſy & could not procure ſleep, 
And this he declares to be truth 
Par. OGILyY 

GEO. CAMPBELL 

PATRICK ORR CIE. 

Joann URE witneſs 


Mr JAMES BALFOUR of Pilrig, Sheriff 
ſubſtitute of the ſhire of Edinburgh, aged fifty 
and upwards, married, who being ſolemnly 
ſworn, purged of malice and partial counſel, 
| examined, and interrogate; and two declara- 
tions 
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tions or examinations being now exhibited to 
the deponent, depones, That, at the defire of: 
the Lord Advocate, the deponent, upon the 

twenty- ſecond of June laſt, went to the Laigh 
Council houſe of Edinburgh, where Patrick 
Ogilvie pannel being brought before him for 
examination, depones, That the declaration 
now exhibited to him, ſigned by the deponent 
and the ſaid Patrick Ogilvie pannel, is what 
was emitted by the pannel before the deponent 
at that time: That, on the Monday thereafter, 
the deponent, at my Lord Advocate's defire, 
went to the Tolbooth of Edinburgh in order 
to examine Katharine Ogilvie the other pan- 
nel. The paper now exhibited to him, and 
ſigned by him before William Dunbar and 
John Stewart, both writers: in Edinburgh, 
witneſſes ſubſcribing thereto, contains a faith- 
ful narrative of what paſſed on that occafion. 
Cauſa ſcientiæ patet. And this: is truth, as he 
tall anſwer to God. 

(Signed) Ja. Hana 
s. eee 


WILLIAM DUNBAR arti in Edinburgh, 
aged twenty-four, unmarried, who being fo- 
lemnly ſworn, purged of malice, partial coun- 
tel, examined, and interrogate, depones, That 
the examination of Patrick Ogilvie pannel, 
mentioned in the depoſition of the preceeding 
witneſs, was emitted in the deponent's pre- 


ſence, and he ſaw the ſaid pannel and the She- 
ris 
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SAGER fabforibs he; fare; :: Another 


per being exhibited to him, containing what 


paſſed on the examination of Mrs Ogilvie pan- 
nel, by Mr James Balfour Sheriff- ſubſtitute 
of the ſhire of Edinburgh, in the Tolbooth 
thereof, depones, That the ſaid paper con- 
tains a faithful account of what paſſed on 
that occaſion; and that the deponent is a ſign- 
ing witneſs to the {aid James Balfour's ſub- 
ſcription thereto annexed. Cauſa ſcientiæ pa- 


tet. And this is truth, as he ſhall anſwer to 


God. 1 WII I. DUNBAR. 
Gir. ae 


The two papers before deponed to were 


read to the Court and jury, and the tenor 


thereof follows: 


Edinburgh, the twenty- bes day of June, 
One thouſand ſeven hundred and 1 xty-froe 
years. 

In . preſence of Mr Jimes BALTOUR of 
Pilrig, Sheriff-ſubſtitate of the ſhire of Edin- 
burgh, Compeared Patrick Ogilvie, late of Co- 
lonel Morris's regiment ; and being interro- 
gate, Whether he ſent any ſalts ro Mrs Ogil- 
vie of Eaſtmiln his iſter, or any medicine, 
or any thing wrapt up in a oper” Refuſes to 
2 this queſtion. 

Being interrogated, Whether ſhe was in uſe 


to take laudanum and purging ſalts in one 
| ARS, | | and 


Pony food ae 
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and the ſame day for his health! ö Anſwers, a 
That he was not. 

Being interrogated, Whether he had in his 
poſſeſſion a bottle of laudanum dune his 
voyage home from the Eaſt Indies? He refu- 
ſes to anſwer this queſtion. 

Being interrogated, How many guts or 
drops of laudanum he was in uſe to take at 
a doſe? He refuſes to anſwer this queſtion. 
| Being interrogated, Whether laudanum 
was in uſe to bind or looſe him while at ſea? 
He refuſes to anſwer this queſtion. 5 

Being interrogated, What was the bulk of 
each doſe of ſalts he took ? Refuſes to anſwer 
this queſtion. 

Being interrogate, Whether he ſent a bottle 
to the ſaid Mrs Ogilvie by the hands of An- 
drew Stewart? and whether he told Andrew 
Stewart that there were ſalts along with the 
bottle? Refuſes to anſwer this. queſtion. 

Being interrogated, What was the nature 
of the ſurmiſes and reports, which occaſion- 
ed a dryneſs betwixt him and his brother 
Eaſtmiln? He refuſes to anſwer this queſtion. 

Being interrogated, What were the contents 
of any letters ſent to him by the ſaid Mrs 
Ogilvie, after that the declarant had left his 
brother's houſe this ſummer? and what were 
the contents of the anſwers he made to them? 
Refuſes to anſwer this queſtion, 


Being interrogated, When he firſt . 
8 his 
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his brother's ilneſs, and from whom! Refu- 
ſes to anſwer this queſtion. 

Being interrogated, Whether bar had any 
converſation with his mother, or any of the 
family, or in the family, as to the nature of 
his brother's diſtemper or cauſe of his death 
Refuſes to anſwer this queſtion. 

Being interrogated, Whether he ſlept in the 
houſe of Eaſtmiln after his brother's death 
for how many nights, in what room, and 

who ſlept in the room with him ? He refuſes 
to anſwer any of theſe queſtions; 


Being interrogated, In what room the ſaid 


Mrs Ogilvie ſlept, during the nights between 
the death and burial of her huſband? He re- 
fuſes to anſwer this queſtion. 

Being interrogated, Whether he did ever 
ſend for any medicines from one Dougal a 
ſurgeon in Kirrymuir ? or did ever hear any 
body ſend for any medicines from him ? He 
refuſes to anſwer this queſtion. 

Being interrogated, Whether he has had 
any converſation with any of his brother's 
ſervants concerning the circumſtances which 
happened on the day of his brother's death! 
He declines anſwering this queſtion. 

Being interrogate, Whether, while he was 
in the priſon of Forfar, he ſent any meſlages 
by word or writing to the ſaid Mrs Ogilvie ? 
He refuſes to anſwer this queſtion, 

Being interrogated, Whether he is acquaint- 


ed with one Mr Carnegie a ſurgeon in Bre- 
chin 
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chin? or whether he ever benghe any medi- 


cines or poiton from the ſaid Mr Carnegie 2 


He refuſes to anſwer this queſtion. | 
Being interrogate, Whether he recollects 

what tune his deceaſed brother was married ? 

anſwers, He does not recollect juſt now. _ 
Being interrogated, Whether he the decla- 


rant was preſent at the marriage? anſwers, 


That he was. 

Being interrogated, Whether he was ac- 
quainted with the ſaid Mrs Ogilvie before her 
marriage with his brother? anſwers, That he 
was not. 

Being interrogated, Whether he abſolutely 
bn to anſwer the above queſtions, which 
it is ſaid above he refuſes, or declines to an- 
{wer ? or whether he declines at preſent to an- 
{wer them ? He now anſwers, That he abſo- 
lutely refuſes to anſwer them to-night ; but 
he does not know, whether he may hereafter 
anſwer ſome of them or not ? 


And being interrogated, Whether he in- 


clines to give any reaſon for this refuſal ? an- 


ſwers, That he does not think it neceſſary to 


give any reaſons. 

This declaration and anſwers were emitted 
in preſence of William Dunbar and William 
Campbell, writers in Edinburgh. 

PAT. OGILVY. 
Ja. BALFOUR. 
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At Edinburgh, the twenty-fourth day of June, 
One thoufand ſeven Hundred and /+ ny 
ſiue years. 

ln preſence of Mr James BALTOUR of Pil- 

rig advocate, Sheriff. ſubſtitute of this ſheriff- 

dom of Edinburgh, Compeared Mrs KATH a- 

RINE NAIRN, widow of the deceaſed Tho- 

mas Ogilvie of Eaſtmiln; and a copy of two 

ſeveral declarations emitted by her, upon the 
fourteenth of June inſtant, before George 

Campbell, Eſq; Sherift-ſubſtitute of Forfar, 

and ſubſcribed of this date by the faid 

Mr James Balfour, being read over .to her, 

the was aſked, If there was any thing in the 

ſaid declarations which ſhe now deſired to 
correct or alter? ſhe refuſed to anſwer this 
or any other queſtion put to her, having 
been ſo adviſed by her friends and counſel: 
And the following queſtions were Ry 
put to her, | 
In what drawer and in what room of the 
houſe did ſhe put the medicines and letter 
which were lia to her by Andrew 

Stewart, the day before her huſband's death? 

Did ſhe read the letter? What were the 
contents? Has ſhe the letter? or how has the 
diſpoſed of it? 

By whoſe advice did ſhe order the ow 
medicines to be ſent to her? 

What was her ailment? Did ſthe mention 
fuch ailment to any in the family? Did ſhe 

mention 
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mention her ailment to Lieutenant Ogilvie ? 25 
If ſhe did, how came ſhe to take his advice 
about her health? 

Did ſhe ſleep with her huſband the night 
before his death? When did ſhe firſt fee and 
ſpeak to him next morning the ſixth of June? 

Was ſhe in uſe to give him tea in his 
bed? Did he deſire tea that morning? Did 
any body ſee her make the tea and fill the 
bowl for her huſband? Did ſhe carry up the 
tea from the place where it was made ſtreight 
to his room? Did he refuſe or ſhow any 
unwillingneſs to take it? Did ſhe give any 
of the tea which her huſband had drank to 
any other perſon ? | 

Did any body propoſe ſending for a ſits 
geon when her huſband was taken ill? Didſhe 
oppoſe the ſurgeon being ſent for? And what 
was the reaſon for ſo doing ? 

Where did ſhe ſleep from the time of her 
huſband's death, till the time of her com- 
| mitment to the priſon of Forfar? _ 

Where did Lieutenant Ogilvie ſleep during 
| that time? 
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ö How many letters did ſhe write to Lieu- 

tenant Ogilvie from the time he was diſ- 
miſſed from her huſband's family? If ſhe | 
ſent any letters, mention how many, by ö 
whom ſent, and to what places ſent, and Fi 
| what were the contents, and what anſwers 1 
e {the received. Does ſhe know what 1s become 15 
1- of thelc letters and anſwers E ig. 
SE. 13 
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. 
To all and each of which queſtions, put ſe- 
y to her, ſhe refuſed to give any an- 

ſwer. And further refuſes to adhibite her 


ſubſcription hereto. 

In witneſs whereof, the ſaid Mr * Balfour, 
William Dunbar writer in Edinburgh, and 

ohn Stewart writer there and hereof, have 
adhibited their ſubſcriptions, time and place 
foreſaic. (Signed) Ja. BALTOUR. 
WILLIAM DUNBAR witneſs. n 
Jonn STEWART Witnel.. 


JAMES M*KENZIE, ſeſſion-clerk of Gle- 
nylla, aged forty years, married, who being 
ſolemnly ſworn, purged of malice, partial 
counſel, examined, and interrogate, depones, 
That ſome time after the late Eaſtmiln's 
death, the deponent was in the houſe of 
Eaſtmiln, where Alexander Ogilvie brother 
of the late Eaſtmiln likewiſe was: That he 
ſaw the {aid Alexander Ogilvie have ſeveral 
papers in his hand, one of which, he ſaid, 
he was to ſend” to Forfar, as it mi ght be evi- 
dence againſt Mrs Ogilvie the — and 
that the deponent looked at that paper, and 
ſaw that it was in the form of a letter without 
a ſubſcription; but the deponent did not 
read it, nor hear it read: And a letter libel- 
led upon, beginning D' Captain, and indor- 
ſed on the back by the names of Georze 
Spalding and George Campbell, being now 


exhibited to the deponent, he depones, That 
+ 
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he cannot nom fay poſitively whether ox not 

that is the letter ſhown to him by Alexander 

Ogilvie, as aforeſaid; but thinks it is like it. 
Cauſa ſcientiæ patet. And this is truth, as 

on {hall anſwer to God. * 
(Signed) =— Amen unt: 

AND: Ger n 


JAMES MILLAM, ar a the Eaſt- 
miln of Glenylla, aged thirty-{1x years, mar- 
ried, and being ſolemnly tworn, purged of 
malice and partial counſel, examined, and 
interrogate, depones, That, during the late 
Eaſtmiln's illneſs, upon that day on which 
he died, the deponent was ſometimes in the 
room with him, particularly, about two 
o'clock in the afternoon, when the deponent 
aſked the late Eaſtmiln, How he was? to 
which Eaſtmiln anſwered, That he was very 
ill; and the deponent further aſked him, 
What he thought was the matter with him ? 
to which Eaſtmiln anſwered, I am gone, 
James, with no leſs than rank poiſon ! 
Cauſa ſcientiæ patet. And this is the n 
as he ſhall anſwer to God. 

8 (Signed) JaukEs MILLAM 
AND. PRINGLE. 


GEORGE SPALDING of Glenkilrie, a- 
ged thirty and upwards, who being ſolemn- 
ly tworn, purged of malice and partial coun- 


ſel, examined, and interrogate, depones, 
| That 
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That he is married to a ſiſter of Mrs Ogilvie 
the pannel, and has had frequent occaſion of 
ſeeing Mrs Ogilvie's hand- writing; and a 
letter, without a+ ſubſcription, beginning, 
D' Captain, and indorſed on the back by 
the ſubſcription; of George Spalding and 


Beorge Campbell, being exhibited to the de- 


ponent, he depones, That he thinks that let- 
ter is of the hand-writing of Mrs Ogilvie the 
pannel; but cannot be quite poſitive, as he 
has ſeen her write ſometimes better, and ſome- 
times worſe, according as her pen was. 
Cauſa ſcientiæ patet. And this is truth, as he 
ſhall anſwer to God. 

(Signed) GEORGE SPALDING. 
92 | AND. PRINGLE. 
. | 
ALEXANDER LINDSAY, late ſervant te 
the deceaſed Thomas Ogilvie of Eaſtmiln, 
aged twenty-one, unmarried, who being ſo- 
lemnly ſworn, purged of malice, and partial 
counſel, examined, and interrogate, depones, 
That he came to be a ſervant at Eaſtmiln a- 
bout fix o'clock of the morning of that day 
on which Eaſtmiln died: That, about nine 
oclock that morning, he ſaw Mrs Ogilvie 
the pannel ſtanding 1n a cloſet up ſtairs be- 
tween the two bed-rooms: That the deponent 
was going up to the garret to take down a 
wheel: That the door of the cloſet was open; 
but the deponent did not go into the cloſet; 


_ that he did not then obſerve any thing 
that 
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that Mrs Ogilvie was doing, nor her the kad 
any thing in her hand; and that, when the 
deponent went up to the garret, Mrs Ogilvie 
called up to him not to walk over the cloſet, for 
fear of baking down ſomething. Depones, 
That, when he was in the garret, he ſaw 
Ann Sampſon ſtanding at the ſtair-head, near 
the cloſet where Mrs Ogilvie 'was. Cauſa 
ſcientiæ patet. And this 1s truth, as he * 
anſwer to God. 


(Signed ) Al xx. Linpsav. 
AND. PRINGLE. 


His Majeſty's Advocate declared he cons 
cluded his mom 1 


LIST of Wir R ESSHES furnmoned for. 
KATHARINE NAIRN. 


* The witneſſes ſo marked were ö | 


; 1. » George Spalding of Glenkilrie 
2. Andrew Stewart merchant in Alyth 
. 3. Martha Ogilvy his wife 
4. Lieutenant George Campbell late of the 


t goth regiment of foot at Phinhaven 
a 5. Patrick Dickſon merchant in Brechin 
j . Colin Smith vintner there 

3 7. James Rattray of Kirkhillocks 


g 8. Anne Robertſon his wife ; 
\ 9. Alexandet 
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*- 


9. Alexander Lindſay late ſervant to the 
ſaid deceaſed Thomas Ogilvie of Eaſt- 
| miln 
10. ® George Campbell, bo ſherifcubſtirute 
of the county of Forfar _ 
11. Johu Ure ſheriff-clerk of Forfar | 
12. Fergus Ferguſſon in Kirkton od Gle- 
yl 
F. Margaret Reid his 1 
14. James Millam tackſman of the Eaſt- 
| miln of Glenylla | 
15. David Spalding of Whitehouſe 
16. David Watſon miller at Eaſtmiln of 
SGlenylla 
17. Zobel MRenzie widow of the deceaſed 
Thomas Ogilvie ſome time of Eaſtmiln, 
and mother of the ſaid laſt deceaſed 
Thomas Ogilvie of Eaſtmiln 
18. Thomas Farqubarſon, eldeſt fon of Paul 
*  Farquharſon of Perſie 
19. John Farquharſon at Formall 
20. Gilbert Ramſay ſargeon in Coupar of 
Angus 
21. Jean Wallace ſervant to George Spald- 
ing of Glenkilrie 
2. John Paterſon ſon of James Paterſon 
in Clocknocater in Glenylla 
23. Andrew Paterſon alſo ſon of ſaid James 
"> 5" 4 


24. Margaret Paterſon daughter to the ſaid 
James Paterſon 


25. Katharint 


. 


25. Katharine Ferguſſon daughter of ""_ 
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Ferguſſon in Kirkton of Glenylla 
8 5 Jamet M Kenzie ſchoolmaſter at Glenylla 
7. James Dougal ſurgeon in Kerr iemuir 
28. - Eater Ferguſſon ſpouſe to John 
Breſſack portioner of to nvercarity 
29, Alexander Robertſon at Binzean 


30. Alexander Ramſay at Bridge-end of Lin- 


trathen 

31. Janet Irons ſpouſe to William Glaſs at 
Burnſide of St Martin's 

32. ® //obel Douglas at Wardhead of For- 
mall 

33. Mr James Warden ſchoolmaſter at Alyth 

34. Patrick Ramſay at Achmuir 

35. Thomas fack tenant in Kirkton of 
Glenylla 


36. Thomas "Ogilvie | in Little Kenny 


37. John Ramſay of Kinalty 


38. James Manſon ſervant to Colin Smith 


vintner in Brechin 
39. Thomas Morgan vintner in Dundee - | 
40. Helen Knight his ſervant * 
41. Helen Sinclair ſpouſe to Robert Dow f in 
„ D 
42. Charles Farquharſon watchmaker there 
43. Patrick Ogilvie ſhipmaſter there 
44. James Kay junior mariner there 


4 = James Dickſon ſtabler at Cowgate-head 


of Edinburg h 
46. Robert Heron We! there 
47. Jobn Gardiner ſtabler there 


48. Gardiner his wife 


49. Anne 


49- 
& O. 


51. 


Chriſtian Ogilvie his wife 
. Andrew Muriſon macer to the Court of 


4 


65. 
66, 


John Davidſon writer to the ſignet 
Mrs 


15 


Anne Younger ſpouſe to Charles r 
barber in Edinburgh 

David Murray ſtabler there 

Foſeph Baron porter at the foot of Mer- 


lin's-wynd, Edinburgh 


juſticiary 


Murifon his wife 


. Robert Gibb coachmaſter in Canongate- 


head 


. Mary Dallas his wife 
. Thomas Miller of Barſkimming, Eſq; 


his Majeſty's Advocate. 


Hay widow of Cuth- 


bert of Caſtlehill 


Donald Farguharſon cadie or council- 


poſt, and reſidenter in Edinburgh 


John Laing journeyman wright, foot of 
62. 
a 63. 


Old Aſſembly cloſs, Edinburgh 
Francis Shaw carpenter, ſon of Duncan 
Shay-at Cortachie , 
© Robertſon, ſon of Jakn Robertſon 
| of Cray 
Farguharſon wife of Wallace, 
porter and indweller in Edinburgh 
John Farqubarſon ſome time in Sheithie, 
now in Ground of Dirie 
Eliſabeth Sturrock late ſervant to the de- 
ceaſed Thomas uri of Eaſtmiln 


67. 0 


Ann Sampſon late ſervay 


133 J 


the ſaid de- 
ceaſed Thomas Ogil 


Dr Robert Menzies FN, Ran in Coupar 
in Fife 


Moir wife of ſaid Dr Robert 
Menzies 


Hay relict of 
Bunzean 


George Rodger ſawer of rimber in North 


Leith 


John Rodger his ſon 
. Mrs Sarah Young late boarding miſtreſs 


in Edinburgh, now in 


James Rattray porter or workman in E- 


dinburgh 


. Margaret Spalding his ſpouſe 
a * Rattray ſpouſe to Alexander Ogil- 


vie, brother of the ſaid deceaſed Tho- 
mas Ogilvie of Eaſtmiln 


. Thomas Black late ſurgeon in Dundee, 


now ein Perth 


Mr James Hill preacher of the goſpel, 


reſiding at Weſter Gowrdie 
John Sword merchant in Edinburgh 


John Ballantyne in Kirkton of Glenylla 
John Shaw tenant in Downie 


James Rob tenant in Tullich 
John Farquharſon at Dykehead in Ground 


of Dirie 


* James Scott late druggiſt in Edin- 


85. 
86, 


burgh, now in Alloa _ 
Dr James Chriſtie late of Keith 
George Jaffray writer in aa 
7. James 


Bruce of 
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106, 


107. 
108. 


Eagle ſeed- merchant in Edinburgh 
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writer in Edinburgh. | 


James 
. Anne ſpouſe to Alexander Mac- 
Cr bler + tha | 
. Henry Walker late ſervant to Peter Fyſe 


ſtabler in Edinburgh 


l Jean Haig widow ot John Allan baker | 


in Edinburgh 


. Charles Stewart taylor in Edinburgh 
John Armſtrong writer there | 
Francis Carlyle writer there 


John Fenton journeyman-painter in E- 
dinburgh 
James Rae writer in Edinburgh 


6. John Pearſon writer there 


ames Corrie writer there 
ames Harrower writer there 

Gilbert Stewart writer there 

Janet M*Lauchlan ſervant to John Gil- 
loſh in Dalnackebock 


. Tobel Robertſon wife of Alexander 


M'Kenzie in Inveredry 


. Bathia Nairn ſpouſe to George Spalding 


of Glenkilrie 


103. Dr Adam Auſtin phyſician in Edinburgh 
9-44 
105. Dr Stewart Threipland phyſician there 


Dr Clerk phyſician in Edinburgh 


John Scott fon to Dr James Scott phyſi- 
cian in Alloa 

James Carnegie ſurgeon in Brechin 

Mrs Margaret Murray relict of Archibald 


The 


I 


The Liſt of Witneſſes ſummoned for 
Lieutenant PATRICK OGIL VIE 
is the ſame as the above, with the 
omiſſion of the 108th, ® | 


The following witneſſes | were adduced by 


| the pannels, for proving their exculpation. 


GEORGE SPALDING of Glenkilrie, aged 
thirty and upwards, married, who being ſo- 
lemnly ſworn, purged of malice, and partial 
counſel, examined, and interrogate, depones, 
That, in February laſt, he wrote a letter to 
the Lady Nairn, r her Ladyſliip, that 
infeftment ſhould be taken in favour of Mrs 
Ogilvie of Eaſtmiln, upon her contract of 
marriage, becauſe her huſband Eaſtmiln ap- 
peared to be in a bad ſtate of health. De- 
pones, That, for ſome years paſt, Eaſtmiln 
appeared to him to be in an indifferent ſtate 
of health, complaining often of a heart- cho- 
lic, or a pain in his ſtomach, attended with 


a ſhort cough, which was not continual, 


bur which ſeldom left him. ,Depones, That 
he wore a plaiden jacket and a belt round 
his middle, much broader than ever he ſaw 
another wear, with lappets of leather hang- 
ing down his haunches : That, upon his mar- 


riage, he took off theſe happings. Depones, 


That 
VIV. B. The liſt of witneſſes ſummoned for the proſecutor, 
the lift of the aflize given out in the indictment, and the litt 

of. witneſſes ſuinmoned far the pannels; are not ingroſled in 
the Record, 9 
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That before he got the ſaid broad belt he 
wore a ſtripped woollen night-cape upon his 
breaſt, the lower end of which reached near 
his breeches ; but never obſerved him wear 
it after he got the belt. Depones, That, a- 
bout ſix years ago, the deponent was told, 
that Mr Ogilvie of Eaſtmiln had an ulcerous 
fever ; after which the deponent ſaw him fre- 
quently, but never ſaw him look ſo well as 
formerly. Depones, That the old Lady Eaſt- 
miln told the deponent, that her fon Eaſt- 
miln was about forty years of age when he 
died. Depones, That Eaſtmiln was married 
the thirtieth day of January laſt: Depones, 
That when Faſimiln was complaining of the 
faid pain of his ſtomach, in the deponent's 
houſe, he the deponent has frequently given 
him a dram to comfort him ; and particu- 
larly, a little before Eaſtmiln s marriage, 
Eaſtmiln being ill of the ſaid diſeaſe in the 
deponent's houſe, he got hot ale and whiſkie, 
with a ſcrape of nutmeg in it, and was put to 
bed without any ſupper. Depones, That he 
does not certainly know how old Mrs Ogilvie 
the pannel is, but believes her to be about 
twenty-one. Cauſa ſcientiæ patet. And this 
is truth, as he ſhall anſwer to God. 
(Signed) GEORGE SPALDING. 
ih 25 Hy NRY Home. 


JAMES MILLAM tackſman of the Eaſt- 
miln of Glenylla, formerly ſworn this day on 
-- 6 - 
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the part of the proſecutor, and now examined 
on his ſaid oath on the part of the pannels, 
depones, That the very — day after Lieu- 
tenant Ogilvie had left the houſe of Eaſtmiln, 
Eaſtmiln employed the deponent to carry a 
letter to his brother, and he read chis letter 
to the deponent, the contents of which che 
deponent has forgot, further tha that it con- 
tained a requeſt to the Lieutenant to return 
to Eaſtmiln: That upon this occaſion the de- 
ponent was informed. by Eaſtmiln of inde- 
cent familiarities which his mother told him 
had paſſed betwixt the Lieutenant and his 
wife Mrs Ogilvie ; but that for his part he 
did not believe them : That the deponent de- 
livered the letter according to his inſtructions, 
and received an anſwer from the Lieutenant, 
which was alfo read to him by the Lieutenant, 
importing the Lieutenant's declining to re- 
turn to the houſe of Eaſtmiln, becauſe of the 
reports that were raiſed againſt him. De- 
pones, That reports were in the country of 
indecent familiarities betwixt the two pan- 
nels: That he knows not what gave riſe to 
theſe reports; but that for his part he never 
ſaw any indecencies betwixt them. Depones, 
That his dwelling-houſe is within a penny- 
ſtone caſt of the houſe of Eaſtmiln, and that 
he has been frequently in that houſe. De- 
pones, That he was very well with Eaſtmiln; 
and that if any thing concerned Eaſtmiln, he 
would have 1mparted it to the depanent as 
ſoon as to any other. Depones, That Eaſt- 

U miln, 
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miln, four days before his death, complained 
do the ratio of a gravel, and a cholic; and 
that he could not hve, if he got not the bet- 
ter of it: That on the evening of the Tueſday 
before his death, he went into the deponent's 
houſe, ſaymg he was cold, and ordered ſome 
hilling- ſeeds to be ſet on fire for warming 
him: That he complained of his being ill, re- 
fuſing to eat, and ſaying he would have no 
other ſupper but the fire; ; and that he was 
fading as faſt as dew goes off the graſs. De- 
pones, That the ſame night was not- cold. 
Depones, That Eaſtmiln, the night before he 
died, was again in the deponent's houſe, and 
ſaid he was no better. Depones, That the 
day after Eaſtmiln died, he ſaw the Lieute- 
nant ſitting on a bed-fide of the houſe of 
Faſtmiln, with his mother on the one hand, and 
Dr Meik on the other; and that he could not 
be pacified: That Mrs Ogilvie was in another 
room, and did not fee her: That the Lieute- 
nant, in the ſituation above deſcribed, was 
guſhing out of tears. Depones, That he does 
not know whether there was any quarrel be- 
twixt Mrs Ogilvie and Anne Clark before 
Eaſtmiln's death; but that Eaſtmiln com- 
*plained to him, that he could not get peace- 
able poſſeſſion of his own houſe for Anne 
Clark: That he wiſhed her way; and that he 
got from the deponent a ten ſhilling-note for 
the expence of her journey. Depones, That 
upon the Monday after * s death, 
Anne 
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Anne Clark left the houſe of Eaſtmiln; and 
that the deponent ſaw her get money from 


Mrs Ogilvie the pannel immediately before 


her departure. Depones, That when the 
mournings came home upon occaſion of Eaſt- 


miln's death, Anne Clark complained to the 


deponent for wantof a mourning apron, add- 


ing that ſhe ſhould make it as dear to them 


as if 1t was a gown, meaning the pannels, as 


he underſtood; and his reaſon for under- 


ſtanding ſo, was that it was, the Lieutenant 
who ſent for the mournings. Depones, That 
the day Eaſtmiln died, he was ſent for to ſee 
him ; and that he came about twelve o'clock, 
at which tune there was no perſon with him 
but Anne Clark: That upon that occaſion, he 
ſtaid but a very ſhort time: That he returned 
about an hour thereafter, and ſeveral other 
times, till Glenkilrie came: That he ſaw ſe- 
veral perſons in the room beſides Glenkilrie, 
who came to ſee Eaſtmiln ; but that he does not 
remember their names. And being interro- 
gate for the proſecutor, depones, with ref; 

to the letter which he got from Eaſtmiln to 
deliver to his brother the Lieutenant, That 
he now recollects a paſſage in it importing, 
that Eaſtmiln was to go to Edinburgh, tg? 


ſtay there a fortnight, perhaps à month, or = 


ſix weeks. Depones, That the ſaid letter, 


which the deponent carried fram Faſtmiln 


to his brother the Lieutenant, was incloſed 
by the Lieutenant in the aid letter, * 
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the Lieutenant wrote in return, and which 
letter the deponent put in his pocket without 
looking at the direction: That he offered the 
faid letter to Eaſtmiln, which Eaſtmiln, with- 
out opening 1t, bad the deponent give to his 
wike-becault it was directed to her; and 
which he did accordingly. And being fur- 
ther interrogate for the proſecutor, How at 
came, that when the Lieutenant's letter was 
read over to him, that he did not know it 
was addreſled to a woman? depones, That 
he took no notice of this, but only of the 
Lieutenant's refuſing to return to the houſe, 
hecauſe of the reports raiſed againſt him. 
epones, That before the day on which Eaſt- 
miln died, the deponent never heard that he 
was ever troubled with any violent vomitings 
or purgings. Being interrogate, Whether, to 
tac deponent's knowledge, Eaſtmiln did not 
continue in the fame ſtate of health after his 
marriage that he was for a year before? de- 
pones, That he never heard him complain 
before his marriage; but has heard him of- 
ten complain after it, tho' he was as intimate 
with Haſtmiln before his marriage as after it. 
Cauſa ſcientiæ patet. And this is truth, as he 
mall an{wer to God. And being further in- 
terfogate, depones, That the Monday after 
the pannels were put id Forfar jail, Alexan- 
der Ogilvie, youngeſt brother to Eaſtmiln, 
N the ſtocking upon the farm of Faſt- 
miln that belonged to his deceaſed brother: 
That 


. $61 |} 
That he gave it out, that he did this by au- 
thority of a letter from his brother the Lieu- 
tenant: That he received the ready money got 
at the roup; and that the bills were taken 
payable to him at Martinmas next. And 
this is alſo truth, as he ſhall anſwer to God. 


(Signed) JAMES MILLAM. 
HENRY Home. 


JEAN WALLACE, n to George Spal- 
ding of Glenkilrie, unmarried, aged thirty 
and upwards, being ſolemnly ſworn, purged 
of malice and partial counſel, examined, and 
interrogate, depones, That ſhe was ſervant 
in the deceaſed Eaſtmiln's family for three 
years, and left, as ſhe thinks, about fix years 
ago: That the laſt year ſhe was in his ſervice, 
as ſhe thinks, Eaſtmiln had an ulcer, and was 
attended by Dr Ogilvie: That fince that time 
the deponent had little occafion to ſee Eaſt- 
miln, and did not hear him make any com- 
plaints of his health; but that the deponent 
from his looks did not think he was in good 
health. Depones, That while he was bad of 
the ulcer, he was confined, as ſhe thinks, for 
{ix weeks, and the herſelf fat up frequently 
with him, Car/a ſcientiæ patet. And all this 
is truth, as ſhe {hall anſwer to God. And 
Depones, the cannot write. 


(Signed) ALEX. BoswELL. 
ISO- 
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180BEI. DOUGLAS at Wardhead, af 
| miſſed of conſent of the pannels. 


THOMAS JACK. in Kirkton of Glenylla, 
married, aged forty and upwards, being 
ſolemnly ſworn, purged of malice and par- 
tial counſel, examined, and interrogate, de- 
pones, That about ten o'clock of the day up- 
on which Eaſtmiln died, the deceaſed Eaſt- 
miln told him, that he had been out the day 
before viſiting ſome of his tenants biggings; 
and that he was very bad that day, and had 
been obliged to reſt himſelf three times; but 
told the deponent, that he was better that 
morning; and that he told the deponent, that 
he had been a mile, or a mile and a half, from 
home the day before. Cauſa ſcientiæ patet. 
And all! is truth, as he ſhall anſwer to God. 

(Signed) Thomas Jack. 
ALEX, BosWELL. 


ELISABETH FERGUSON, ſpouſe to John 
Breſack, portioner of Invercarity, aged thirty- 
five, or thereby, being ſolemnly ſworn, pur- 
ged of malice, and examined, and interrogate, 
depones, That the day before Thomas Ogilvie 
of Eaſtmiln died, the deponent ſaw him in 
her own houſe, which 15, as ſhe thinks, about 
three miles from Eaſtmiin: That he was on 
foot: That he told her he was not very well; 
and that he had been taken ill, as he ſaid, 
when he was going home ſome time ban. 

at 
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chat, and had not got the better of it; or was 
not much better yet. Cauſa ſcientiæ patet. 
And all is truth, as ſhe ſhall anſwer to God. | 


And depones ſhe cannot write. 
| - Signed) ALEX, BoswBLL. 


* JOHN PATERSON, ſon of James Pater- 
fon in Clocknocater of Glenylla, married, aged 
twenty-two years and upwards, being ſolemn- 

ſworn and interrogate, depones, That he 

aw Eaſtmiln the day before he died about a 
mile from his own houſe: That he was going 
weſt to ſee ſome of his tenants biggings: 
That Eaſtmiln complained to the deponent 
that he was ſick: That he ſaid his bowels 
were all ſore; and that he had not been ſo ill 
for fix years: That he lay down and took a 
ſleep upon the ground: That the deponent's 
ſiſter Margaret Paterſon was with the 
nent at this time, and none other. Cauſa fei- 
entiæ patet. And all is truth, as he ſhall an- 
ſwer to God. 

(Signed) Jonx PATERSON. 
ALEX. BoswELL. 


MARGARET PATERSON,” dau ohter of 

James Paterſon in Clocknocater of Glenylla, 
unmarried, aged thirty or upwards, being ſo- 
lemnly bert, purged, and interrogate, ut an- 
tea, depones and concurs with her brother 
the preceeding witneſs in all things; with this 


addition, That Eaſtmiln likewiſe complained 
of 


oy 4 
» 
- 
* * 
— 7 
- 
_ LL OT RIES 3 3 * Ly” "I ak OE Ac = : | . 
E r oe oe wag 49, n —— . 3 5 n 
o 4 1 2 7 n . b , 2 N a prog o "> we *. * e IA n * . - af  - * < un. 1 * * x 1 N N IP EN 4 2 wy 1 
3 N RC WIE. * — 1 oY *. > n 4 ee U f 8 8 E *% Ln 9 2'Y "Wes * OD edt r 
va ry by 9 2 a * rad » * wa ** * 4 ou 5 — 2 | 1 * 8 . 4 C 5 - * N o a3 = x 4 ' G 3 2 « 
1 . — 4 o - - — he? = n 54 4 I F bobs HEAR 4 WG — — 5 22 — * * ; > "Joe. - Is — „ 285 * & a . — — * ——— ͤ Rez gms I 1 r — 3 — — A r 
2 WY n * a w 7 ey 2 . 1 5 : 
i.» — N * - 5 * — F . E 7 — l . J 4 1 » . N » - N 2 j —_ a 
As 4 1 . * — - 2 k 1 — ' v 
* 1 1 0 1 4 | 
. 


L 164 J | 
of ſore bones. Cauſa ſcientie patet; And be- 
ing further interrogate, depones, That Faſt- 


ls after this went further weſt, and did 


not return home that ſhe ſaw. And depones, 


All this is truth, as ſhe ſhall anſwer to God. 


| (Signed) ALEX. Bos WELL. 
MARGARET REID, ſpouſe to Fergus Fer- 


| guſſon in Kirkton of Glenylla, aged about 
threeſcore years, being ſolemnly ſworn, pur- 


ged, and interrogate, depones, That ſhe ſaw 
the deceaſed - Eaſtmiln in her own houſe, 


which is about a quarter of a mile diſtant 
from his, the day before he died: That Eaſt- 
miln told her that he was not well, and he: 
behoved to get Dr Ogilvie to give him ſome- 
thing to do him good: That Eaſtmiln was 
then walking, and had come from the hill. 
Cauſa ſcientiæ patet. And all is truth, as ſhe 
Hall anſwer to God. And depones ſhe can- 


not write. 


(Signed) ALEx. Bos wELI. 


Doctor JAMES SCOTT phyſician in Edin- 
burgh, married, aged about forty, being 1o- 


lemnly ſworn; purged" of malice and partial 
counſel, examined, and interrogate, depones, 


That he has nee ſundry experiments upon 


arſenick : That he knows it will not diſſolve 


in warm water; and that the common arſe- 


nick that is to be met with in the ſhops, al 
tho' pretty fine pounded, falls to the bottom 


of 
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of a veſſel with water almoſt inſtantaneouſly : 
That it never = on a greaſy appearance. 
But being further interrogate upon the part 
of the profeciiter, depones, That if arſenick 
be put into a bowl of tea with milk and ſu- 
gar, that, if it was ſtirred round, the arſenick 
would be ſuſpended ſo long, that it would 
kill a perſon — had drunk it; and if there 
was honey in the bowl, the arſenick would 
be ſtill more ſuſpended thereby. Cauſa ſci- 
entiæ patet. And all this is truth, as he mall 
anſwer to God. 
(gud) JaMEsS SCOTT. 
© ALEX. BOSWELL. 


GEORGE CAMPBELL of Carſgownie, She- 
riff- ſubſtitute of Forfarſhire, a witneſs for- 
merly ſolemnly ſworn, and examined on the 
part of the proſecutor, depones, That ſome 
time after the late Eaſtmiln's death, the de- 
ponent went to the houſe of Eaſtmiln to make 

a ſearch for any thing that might appear 
r to clear up the cauſe of Eaſtmiln's 
death: That the deponent not having the 
keys of the drawers in the houſe, broke up 
ſeveral of them, and particularly the drawers 
of what was ſaid to be the late Eaſtmiln's 
cabinet: That, in one of theſe drawers, he 
found ſome browniſh white powder wrapped 
up in two or three ſmall parcels : That the 
deponent not knowing what that powder was, 


carried it away with him, and afterwards 
thowed 
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ſhowed it to James Carnegie ſurgeon in Bri- 
chen, and afked him what kind of powder 
he took it to be? and particularly, Whether 
or not he thought it was arſenick ? That 
James Carnegie, after looking attentively up- 
on the powder, declared, That he did not 
know arſenick but by the effects of it; and 
could not ſay, upon fight, whether that pow- 
der was or was not arſenick. Depones, That 
Alexander Ogilvie, brother to the late Eaſt- 
miln, was not preſent with the deponent ei- 
ther at the foreſaid ſearch at the houſe of 
Eaſtmuln, or when lie ſhewed the powder to 
James Carnegie as aforeſaid. Depones and 
produces ſome of the powder foreſaid which 
he found at Eaſtmiln; which powder, upon 
the opinion of Dr Cullen phyſician in Edin- 
burgh, and Mr James Ruſſell ſurgeon there, 
wha tried it before the Court and the Jury, 
he believes it to be ſaltpetre. Cauſa ſcientiæ 
patet. And this is the truth, as he ſhall an- 
ſwer to God. 
(Signed) Geo. CAMPBELL. 
AND. PRINGLE. 


The Procurators for the pannels renounced 
all turther a 


Betwixt the hours of One and Tuo d clock 
in the morning of the fourteenth current, 


The Lords Commiſſioners of Juſticiary 


* ordain the Aline inſtantly to incloſe 1 in this 
is place, 
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*-place, and to return their verdict at four 
* o'clock this afternoon, being the fourteenth 
day of Auguſt current, and appoint the haill 
* fafteen Aſſizers then to be preſent, and the 
* pannels in the mean time to be carried back: 
* to priſon; and continue the diet to that 
time. | 


Curia Juſticiaria S. D. N. Regis, tentam Nova 
Seſſionis Domo de Edinburgh, decimo quar- 
to die Auguſti, anno millęſimo ſeptingentęſimo 
ſexageſimo quinto, per Honorabiles Viros 
Dominum Gilbertum Elliot de Minto, Baro- 
netum, Dommum Juſticiurum Clericum, A- 
lexandrum Boſwell de Auchinlech, Andream 
Pringle de Alemoor, Jacobum Ferguſon 
de Pitfour, et Georgium Brown de Cat 
on, Commiſſionarios Juſticiariæ S. D. N. 
Regis. 


Curia legitime affirmata. 


Intran. 


KATHARINE NAIRN, and PATRICK 
| OGILVIE; PANNELS: 


Indifited and accuſed as in the foregoing ſe- 
derunt. 


The perſons who paſſed upon the aſſize of 
the ſaid pannels returned the followin g verdict: 


cc At 
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. At Edinburgh, the fourteenth day of Au- 
* guſt, one thouſand ſeven hundred and 
* ſixty five years, 
© The above Aſſize having mcloſed, did 
*,nake choice of the ſaid Sir George Suttie 
of Balgonie Baronet to be their Chancellor, 
and the ſaid Alexander Sherriff of Craig 
* leith to be their Clerk; and having con- 
7 ſidered the criminal indictment raiſed and 
** purſued at the inſtance of THOMAS MII- 
* LER of Barſkimming, Eſq; his Majeſty's Ad- 
* vocate, for his Majeſty's intereft, againſt 


„ KATHARINE NAIKN widow to the de- 


* ceaſed Thomas Ogilvie of Eaſtmiln, in the 
county of Forfar, and PATRICK OciLviE 


Lieutenant of the eighty-ninth regiment of 
gary 8 


** foot, brother- german to the ſaid deceaſed 
q Thomas Ogilvie, pannels, with the Lords 
6 Juſtice-Clerk and Commiſſioners of Juſti- 
* ciary their interlocutor pronsunced upon 
* the relevancy thereof, together with the de- 
* politions of the witneſſes adduced by the 
** proſecutor for proving the ſame, and the de- 
* politions of the witneſles adduced for the 
© pannels in exculpation, they, by a great 
plurality of voices, find the pannels guilty 
6 of INCEST, as libelled, during the life of the 
now deceaſed Thomas Ogilvie of Eaſtmiln: 
And they further find, by a great plurality 
* of voices, the ſaid pannel KATHARINF 

*© Na1RN puilty of MURDER, by poiſoning 
© the ſaid Thomas Ogilvie her huſband; and 
8 
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< the ſaid Lieutenant ' T3 1 Ocrtvt 


“ pannel guilty Art and Part thereof. In wide Ke 
„ neſs whereof the ſaid Chancellor and Clerk - 


* have ſubſcribed thir preſents upon this 


* and the preceeding page, place and date 


** foreſaid, in their name and by their ap- 


* pointment. | 
(Signed) Geo. SuTT1E Chan. 
ALEX. SHERRIFF Clk.“ 


Immediately upon the reading of che a- 
bove verdict, his Majeſty's Advocate judicial- 
ly appeared in court, and craved that the 


Lords might proceed to pronounce a ſentence 


condemnator upon the ſaid verdict. 


Mr ALEXANDER LoCKHART, as procura- 
tor for both pannels, repreſented, That, du- 
ring the ſhort ſpace of time that he and the 
other coun! for the pannels have had to re- 
collect the proceedings in the courſeè of this 
trial, and upon hearing the verdict itſelf, as 
now read in court, ſundry particulars have 
occuired to the counſel for the pannels, which 
they are humbly to infiſt upon as jointly and 
ſeverally relevant why no judgment can paſs 
againſt them upon this verdict; and as, in 
ſupport of ſome of theſe, there Will be oc- 
caſion to refer to the records of the proceed- 
ings themſelves, which till now have been in 
che hands of che jury; and as it is their ear- 
neſt deiire to ſtare theſe in the moſt proper 


and becoming manner, he therefore moved 
the 
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dhe Court, in behalf of both pannels, That 


heads of which they ſhall furniſh a note to 


as the counſel for the pannels have moved 


dict, unleſs the procurators for the pan- 
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they be allowed a reaſonable time to prepare, 
ſtate,” and ſupport the particulars, of the 


has Majeſty” 8 yrs Mo this very night. 


ADVOCATUS Je That-the ny 
of the trial has been open, and ſubje to the 
conſideration of the counſel for the pannels, 
during the whole courſe of the trial: That, 
if any objection is to be taken againit the 
courſe of procedure during the trial, it is ne- 
ceſſary that ſuch objection ſhould be taken 
and tried before the jury. is diſcharged; but 


no objection or plea in arreſt of judgment, 
and have only moved for a delay, in order 
that they may have further time to find out 
and move ſuch plea, he inſiſted, That this 
is no plea; and therefore cravegy j judgment 
upon the verdict, unleſs the ont for the 
priſoners ſhall ſtate a ſpecial and legal plea, 
Ny ſuch judgment ſhould not pals. 


i The Lord Juſtice-Clerk, and Commiſſion- 
ers of Juſticiary, having conſidered the 
6 E . debate, declare, That they will 
proceed to give judgment upon the ver- 


* nels will forthwith ſtate {ſpecial reaſons in 
* arreſt of judgment. J 
nn GiLs. ELLior, I. P. D. 

* Ihe 


kun. 


he Lord Juſtice-Clerk, i 
ers of Juſticiary, having heard the procuy 
rators for both parties, upon the reaſons 
for arreſt of judgment, they appoint a mi- 
nute of debate to be made up and en- 
groſſed in the record of court; and ſuper- 
© ſede adviſing the ſaid verdict and debate 
till to-morrow at eleven- o'clock. before 


and ordain. the Nd to be carried back 
to priſon.” 


* 


Curia * S. D. N. Regis, tenta in Nova 
Seffronis Domo de Edinburgh, decimo quinto 
die menſis Auguſti, anno millęſimo ſeptingente- 

imo ſexagęſimo quinto, per Hanarabilet Viros 
Dominum Gilbertum Elliot de Minto, Ba- 


ronetum, Dominum Juſticiarium Clericum, A- | 
Boſfwel de Auchinlech, Andream 


lexandr 
Pring 


de Alemoor, Jacobum Fexguſon 
de Pitfour, et Georgium Brown de Coal- 
son, Cummilſſi onarios Fuſticiarie dict. S. D. N. 


Regis. 
Curia legitime emu. 


hitran. T7 
KATHARINE NAIRN 
: AN D | 
PATRICK, OGILVIE, 4 
Preſent priſoners in the Tolbooth of Edin- 
8 burgh; ANNE Ls: 
Indicted and accuſed as in the preceeding 
ſederunts. 
Lo c E- 


noon; and continue the diet till that time; 
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"Locknarm, RAE, CRos BIE, and 
Dux pas, for the pannels, by this minute, 
repreſented, That no judgment ought to paſs 
on this verdict, in reſpect that, ſo far as any 
thing is found againſt the pannels, the ſame 
is void and null; the proceedings in the courſe 
of this trial having been moſt informal and 
irregular. Particularly, between the hours 
of three and four of the afternoon of Mon- 
day the twelfth inſtant, the jury aroſe from 
their ſeats, and diſperſed into different cor- 
ners of the houſe ; ſome of ' them, on that 
occaſion, even going out of the room where 
the court fat; and continued fo diſperſed, 
eating and drinking, and converſing in pri- 
vate with different perſons, and particularly, 
with the counſel for the proſecutor, for the 
ſpace of half an hour and better, a witneſs 
being then under examinatio and part 
of her depoſition reduced ine Writing, be- 
fore they had fo diſperſed; till at laſt the 
clerk, at the deſire of one of the judges, cal- 
led over the liſt of aſſize, when they again 
aſſembled and took their ſeats, one or more 
perſons having converſed in private with the 
witneſs then under examination, during 
the time the jury had been diſperſed ; the 
ſaid witneſs being Anne Clark, againſt whom 
objections had been proponed by the pan- 
nels, but over-ruled, and à proteſt for re- 
meid of law taken thereon. This, it is ap- 


prehended, was an actual adjournment of 
the 
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che trial; at leaſt, it had all the bad effects 
of an adjournment, an opportunity being 
given to converſe with the jurymen in pri- 
vate, to ſollicite them, and to offer evidence, 
which the pannels and their counſel had no 
opportunity to ſee or hear; an event which 
the law of this country has been particular- 
ly careful to avoid; and has conſidered the 
preventing ſuch things, and giving abſolute 
ſecurity againſt them, to be a fundamental 
point 1n a trial by jury, as appears by the 
act 1587. ch. 91. whereby, Our Soveraine 
Lord, confidering the wranges alledged 
* ſuſtained by diverſe noblemen and others, 
* lieges of this realme, being . accuſed of 
* treaſon, be ſolleſiting, boaſting, and me- 
* nacing of the aſlize, after they were in- 
* cloſed, the accuſers and others perſones, 


© their favourers, having liberty to paſs to 


the ſaid Mize, and to produce to them fick 
* vyrits and witneſſes, and uther probation, 
* as they pleaſed, to verify the erime out- 
* with the preſence of the partys accuſed ; 
* quhairby the juſt defence of their lives, 
* lands, and honours, was taken away ; there- 
* fore our ſaid Sovereign Lord, with advice 
* and conſent of the eſtates of this preſent 
* parliament, has ſtatuted, declared, and or- 
** dained, That, in all times coming, the 
** haill accuſation, reaſoning, writes, wit- 
neſſes, and uther probation, and inſtruc- 


tion whatſomever of the crime, ſall be al- 


Y 1 


(2174 J 
* ledged, reaſoned, and deduced to the af- 


* ſize in preſence of the party accus'd, in face 
* of judgement, and no otherways.” 

From which ſtatute it is plain, the legi- 
flature meant effectually to guard againſt e- 
very opportunity of making any impreſſion 
upon the minds of jurymen, excepting by 
what was ſaid and P ans in open court, and 
in preſence of the pannels; and all the falu- 
tary effects of this ſtatute muſt be eluded, 
if opportunity 1s given for the counſel for 
the proſecutors, or others, to ſollicite, prac- 
tiſe upon, or argue with che jurymen, during 
the courſe of the trial, in private, by per- 
mitting them to leave their ſeats, diſperſe 
through the houſe, and converſe privately 
with whatever perſon they think proper: 
That, in like manner, about four of the 
clock in the morning of Tueſday the thir- 
teenth of Auguſt, at leaſt, be the hours 
of three and five of the morning of that 


day, the jury diſperſed again in the ſame 


manner; and, in their abſence, part of the 
depoſition of Eliſabeth Sturrock, one of the 
witneſſes, was taken down: That, about 
that time, the court likewiſe broke up, no 
quorum: of the judges continuing on the 
bench, the Lord Kaims only remaining there, 
the reſt retiring and converſing in private 
with ſundry of the jury and others; and, 
upon that occaſion likewiſe, the jury eat, 
drank, and converſed in private with differ- 


.cart 


, 
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ent perſons, and in particular, with the coun- 
ſel for the proſecutor; whereby the trial was 
again interrupted: That no roll was called; 

nor was it any ways aſcertained that chey 
re-aflembled, the Lord Kaims only calling 
out, Gentlemen of the Jury, Are you all 
* there?” and the depute-clerk of: Juſticiary 
anſwering, © I ſee fifteen;” but no anſwer 
was returned by the jurymen themſelves. 
That, 1n this caſe, the court was moſt un- 
queſtionably adjourned, as no quorum of 
the judges remained fitting on the bench; 
and, tho' no act of adjournment appears in 
the record, yet, it is humbly apprehended, 
That that, inſtead of mending matters, ren- 

ders them worſe; for an adjournment via 


facti, is, unqueſtionably, as much an ad- 


journment as one made by an order of 
court, having all the bad conſequences of 
it, and mar more. That it is an adjudged 
point, that, after a jury is charged with 
a pannel, the court cannot be adjourned 


till the jury is incloſed. This was folemn- 


ly determined in the caſe of Janet Ro- 
nald, who was tried, in May 1763, at the 
circuit- court of perth, for the crime of gi- 

ving poiſon to her ſiſter; in which caſe, af- 
ter the proof was concluded, and while his 
Majeſty's Advocate was addreſſing the jury, 
one of the jurymen happened ſuddenly to be 
taken ill, and appeared incapable of doing 


his duty at that time; for which reaſon the 


court 


( 196 ] 

court was adjourned till next morning, when 
that juryman being recovered, the jury again 
re- aſſembled, were incloſed, and returned a 
verdict againſt the priſoner, finding her guilty 
art and part of the crime libelled. It was 
moved in — of judgment, That the court 
having been adjourned before incloſing the 
jury, and the jurymen diſperſed, and an op- 
portunity given to ſollicite and practiſe on 
them in pri vate, the verdict was void and null, 
and no ſentence could follow in conſequence | 
thereof. The matter, on account of its 1m- 
portance, was referred to the Court of juſti- 

ary at Edinburgh, where it was ſolemnly 
debated in preſence of the whole Judges 
and, after informations had been given in on 
this point, and recorded in the Books of. Ad- 
journal, the Court being of opinion, that this 
adjournment vitiated the whole proceedings, 
did not pronounce any ſentence ùn this ver- 
dict, but aſſoilzied the pannel, and diſmiſſed 
her fram the bar: That the adjournment of 
the court in the preſent caſe ought to have 
the ſame effect to vitiate all the ſubſequent 
proceedings, and to procure an abſolvitor to 
the pannels ; fince every bad conſequence that 
can be figured or imagined to reſult from an 
adjournment by act of the court muſt reſult 
alſo from an adjournment via fad: : That a- 
bout three o'clock of the afternoon of Tueſday 
the 13th of Auguſt, at leaſt ſome time between 
| the hours of two and four of the afternoon of 
that 


l 
that day, the Jury again diſperſed, and conver- 


ſed in private with ſundry perſons in different 


parts of the houſe, and continued diſperſed for 


the ſpace of half an hour or upwards; after 


which they again returned to their ſeats: That 
in all theſe various adjournments and diſperſing 
of the jury, it was out of the power of the pan- 
nels, or their counſel, to prevent the jury be. 


ing actually diſperſed, on all theſe ſeveral oc- 


caſions, before they were aware, no motion 
having been made publicly for leave of 
the court to diſperſe, and the pannels and 
their counſel being intent upon the bu- 
fineſs that was going on, and that atten- 
tion firſt interrupted by the noiſe the ju- 
rymen made when actually diſperfing: That 
it is in vain, in the preſent caſe, for his 
Majeſty's advocate to plead the neceſſity of 
V jury being refreſhed in ſuch a caſe; for 
they were refreſhed on ſeveral other occaſions 
beſides thoſe above mentioned, at which times 
the refreſhments were always given them 
in their ſeats; and it is apprehended that 


ought always to be the caſe, as it is a mate- 


rial point, that the quality and quantity of 
the refreſhments they take, particularly the 
wine, and other — liquors, ſhould be re- 
gulate by the Court, under whoſe immediate 
inſpection every thing of that nature ſhould 
be given them; but by jurymen e 
and drinking liquors, in what quantity, an 


of what quality they pleaſe in private, — 
while 
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while removed from the inſpection of the 
Court, there is a hazard of their becoming 
intoxicated with the liquors they drink, 
which may be of the moſt dangerous conſe- 
quences to the ſecurity of thoſe who are 
tried, and conſequently to the lives and liber- 
ties of the ſubjects in this country in gene- 
ral. That the bad effects of all theſe ſeveral 
adjournments, were ſeverely felt by the pan- 
nels in this caſe; they ſerved to protract the 
trial, and what impreſſions were communi- 
cated to the jurymen, when diſperſed, or 
what quantities of liquors they ſwallowed, 
are circumſtances which cannot be known to 
the pannels' or their counſel; but after the 
laſt time the jurymen were diſperſed, and 
when the evidence on the part of the pannels 
began to be adduced, ſeveral of the jury 
thowed a very great impatience, and inſiſted, 
that that evidence which the pannels thought 
material for them ſhould be cut ſhort. And 
ſome of them particularly diſputed the rele- 
vancy and propriety of the queſtions put by 
the counſel for the pannels with great heat, 
in ſo much that ſome of the Judges and o- 
ther jurymen, were obliged to 1nterpoſe, in 
order that the exculpatory proof might go 
on; and the counſel for the pannels were 
obliged to paſs from many witneſſes, in or- 
der to procure attention from thoſe aſſizers. 
Hence, tho' thirty-three hours were ſpent in 
hearing calmly the proof adduced for the 
proſecutors; yet the proof for the pannels, af- 

| der 
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ter being heard by thoſe jurymen with grear 


impatience, was put an end to in about three 


hours. By this means the whole proof rela- 
tive to the conduct of Alexander Ogilvie, 
which the pannels had inſiſted much upon 
in their defences, was prevented ; ſome of the 
jurymen ſaying, that they had nothing to do 
with Alexander: That at one period of the 
trial, one of the jury retired from his place, 
and continued abſent a conſiderable time; 
yet the proof went on in the mean time, the 
witneſſes were examined, and their depoſitions 
taken down in writing in the mean time, he 
paying no attention thereto, nor was he ca- 
pable of doing 10 at the time; ſo that he 
could no more judge of what was ſaid or 
done at that time, than if he had been twenty 


miles abſent: That on ſundry occaſions jury- 


men did retire without leave aſked or given, 
and went out of the room where the court 
was fitting: That it is in vain for his Ma- 
jeſty's advocate, to plead the neceſſities of na- 
ture as an excuſe in ſuch caſes; ; for there 1s 
a remedy known and commonly practiſed, 
when thoſe neceſſities oblige the jurymen to 
withdraw, viz. leave is aſked of the court, 
which orders a macer to attend the juryman, 
that no perſon may have any private inter- 
courſe with him during the time he with- 
draws, and the trial is ſtopt till he returns. 
That, by the act concerning the regulation 


of the judicatories, paſſed in the third Seſſion 
of 
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of the ſecond parliament of King Charles the 
Second, in the 1oth article concerning the 
Juſtice-court, it is enacted, © That, in all cri- 
„ minal purſuits, the defender, or his ad vo- 

cates, be always the laſt ſpeaker, except in 
© cafe of treaſon and rebellion againſt the 
King.“ Which act, tho' altered as to pro- 
ſecutions not extending to the loſs of life, or 
to demembration, before the Court of Juſtici- 
ary, or in Circuit-courts, and where the evi- 
dence is not taken down in writing by the 
act 21m, Geo. II. Chap. 19. Y 18. yet re- 
mains in full force as to all other criminal 
courts, and as to all trials brought in this 
court which may extend to the loſs of life 
or limb, and when the evidence is taken 
down in writing. That this ſtatute notwith- 
ſtanding, after the advocates for the pannels 
had concluded their ſpeeches to the jury, and 
nothing remained, by the forms of Court, but 
to incloſe that jury for the purpote of return- 
ing their verdict, one of the judges did ad- 
dreſs himſelf to the j jury, in a ſpeech concern- 
ing this trial, and — credibility of particu- 
lar witneſſes, whereby the pannels were de- 
prived of a legal and moſt material privilege, 
vz. the impreſſion that muſt be left by the 
laſt pleader upon the minds of the jury in 
their behalf. 

That, beſides all theſe informalities com- 

mitted during the courſe of procedure, the 


record is very defective, tho tin defects can- 
not 
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not at preſent be ſo particularly pointed out; 
as the counſel for the pannels have not yet 
had an opportunity of inſpecting it. How- 
ever, they do condeſcend on the following 
defects: That ſundry admiſſions made by his 
Majeſty's advocate, in point of evidence, fa- 
vourable for the pannels, are not taken down; 
ſo that the record paſſed to the knowledge of 


the aſſize, without bearing theſe admiſſions. 


One of theſe admiſſions was, paſſing from the 


crime of inceſt during a part of the time li- 


belled ; another was relative to the conduct 
of Alexander Ogilvie : That the proteſts for 
remeid of law taken for the pannels at differ- 
ent parts of the trial, are not ingroſſed in the 
record, tho' that was ſpecially inſiſted for at 
the time they were taken, and precedents 


pleaded on and produced; neither is the con- 


deſcendence relative to thè malice of Anne 


Clark, which us made for the pannels, but 


found not relevant by the court, mentioned 
in the record; and this is the more material, 
that the omiſſion of this condeſcendence was 
uſed as an argument with the jury for the 
credit of Anne Clark's teſtimony, by the 
Judge who was the laſt ſpeaker on this, trial; 
tho', it will be remembered, that when the 
counſel for the proſecutor had concluded the 
reſt of his proof, he gave notice to the court, 
That as the counſel! for the pannels had char- 
ged malice againſt Anne Clark, one of the 
moſt material witneſſes for the — 
7 an 
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and meant to adduce witneſſes for proving 
that malice, he judged it neceſſary, on his 
part, to adduce ſome witneſſes, in order to 
obviate that objection, and to ſhow that this 
witneſs was ſo far from bearing malice a- 
gainſt the pannels, that, after ſhe had been 
once precognoſced, ſhe had withdrawn and 
ſecreted her perſon, when a warrant by this 
court was ont againſt her, in order to avoid 
her being broyght as a witneſs | in this cauſe, 
That the verdict appears to be informal; 
and the counſel for the pannels apprehend it 
will be found a ſpecial one, when applied to 
the interlocutor of relevancy: That it does 
not bear that the jury conſidered the writs 
produced, but only the depoſitions of the wit- 
neſſes, tho writings were produced both by 
proſecutor and pannel ; Parcicularly, the de- 
clarations of the pannels when examined; 
the queſtions put to them by the Sheriff of 
Edinburgh, which they are laid to have re- 
fuſed to anſwer; Anne Clark's letter to the 
Lord advocate; the alledged letters from one 
of the pannels; à letter from Lord George 
Beauclerk; a letter from Colonel Morris, in 
whoſe regiment the pannel Patrick Ogilvie 
ſerved, atteſting his good character. Therefore 
the verdict has proceeded on a partial conſide- 
ration of the evidence. And the inattention of 
the jury to the whole evidence, appears from 
another particular, viz. in their finding the 


Donna's guilty of the inceſt as libelled, which 


ben 
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includes the whole month of January; tho', 
it is in proof, that the late Thomas Ogitvie 
was not married till the zoth day of that 
month. That if time were allowed to the 
counſel for the pannels, to conſider the ver- 
dict, and inſpect the records, and prepare 
arguments in ſupport of the poſitions they 
have now laid down, they apprehend there 
is good cauſe why judgement ſhould not 
paſs on this verdict. They have ſet forth 
theſe objections in obedience to the court's 
defiring them to condeſcend, and craved, 
that more time may be allowed them to 
ſtate theſe objections more fully, or any 
other which may occur, and liberty given 
them to inſpect the record, and have copies 
of the verdict; which has been refuſed 
them by the clerk. And this demand, 
they apprehend, is the more reaſonable, that 
they have only had a receſs of fourteen hours, 
from the time that the jury were incloſed, 
after enduring the fatigues of a trial which 
laſted for forty-three hours; ſo that they are 
not in a condition at preſent, to argue their 
objections ſo properly as they wilt be 
when more time is allowed them. All and 
each of the facts fet forth they offer to prove 
and they crave that a proof may be allowed 
accordingly. 7 55 


His MajEST v SADvocurtantSeiierdy 
GENERAL anſwe! ed, That the conduct of the 
| defence 
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defence for the pannels in this trial has been 


extraordinary from, firſt to laſt, as appears 
from the defences compared with the proof 
in exculpation. That after a trial of forty- 
three hours continuance, before a jury of 
the moſt reſpectable character, and after a 
verdict returned finding the pannels guilty, 
an attempt is now made to diſappoint public 
juſtice, by a plea in arreſt of judgement un- 
known in the law, unſupported by any prece- 
dent, and in itſelf. irrelevant and frivolous. 
That this plea has been introduced with a 
declamation upon the liberty of the ſubject, 
and of the importance of preſerving a jury- 
trial; and yet the plea itſelf tends, if it has 
any meaning, to prove, that no trial of a ca- 
pital crime in this country can be taken by a 
jury; becauſe the length of ſuch trials muſt, 
in moſt caſes, make it neceſſary for jurymen 
to refreſh themſelves, and to retire for an- 
ſwering the neceſſities of nature; ; and if 
theſe things cannot be permitted by the 
court, the neceſſary conſequence is, that no 
ſuch trial can proceed by jury ; and 1n or- 
der to bring ſuch criminals to juſtice, a 
new form of trial muſt be invented. That 
when a plea ſo groundleſs and frivolous is, 
for the, firſt time, taken up in behalf of two 
pannels, whoſe rank 'and ſituation in life 
enable them to bring many learned coun- 
ſel to argue and give countenance to ſuch a 
plea, in behalf of two pannels © by 
their 
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their country of the moſt attrocious and 
dangerous crimes; it becomes the dignity of 
the court to hear fully, and then to give 
ſuch a judgement as will ſhow that the law 
knows no diſtinction of perſons; and that 
the criminal law in this country, upon which 
the ſecurity of the government and the 
{ſafety of the people depends, muſt have its 
courſe with equal effect againſt the greateſt 
as well as the meaneſt of the ſubjects. That 
this trial has been conducted with more at- 
tention and favour for the defence of the 
pannels, than any trial that has occurred in 
the memory of any of the members of the 
court. That the ſtricteſt orders were given 
that no juryman ſhould retire, even for 
relieving the neceſſities of nature, without 
leave of the court, and being attended by a 
macer of the court; which was accordingly 
punctually executed throughout the whole 
courſe of the trial. That, when it be- 
came neceſſary for the jury to refreſh them- 
ſelves from time to time, for greater diſ- 
patch, and to prevent confuſion, they left 
their bench, and were refreſhed at a table 
immediately below, at, and under the eye of 
the court; and the inſinuation, that ſome of 
the jury may have taken too much liquor, 
is falſe and injurious to the knowledge of 
the court, and was not ſo much as infinua- 
ted in the debate when the j Jury was preſent, 
and 1s now, for the firſt time, thrown 1nto 
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this. minute. One of the jurymen being in- 
diſpoſed, roſe from his feat and walked for 
ſome time behind the feat; but heard the 
whole evidence. That no criminal trial, 
where ſuch refreſhment of the j jury has been 
neceſſary, was ever carried on in a manner 
ſo little exceptionable as the preſent ; and the 
tendency of the pannels plea is to ſhow, 
that no criminal has been legally condemn- 
ed in Scotland, in any caſe, where the trial 
has continued for ſuch a time as to re- 
quire refreſhment to the jury, or the reti- 
ring of any jurymen, or the relieving the 
neceſſities of nature. That during the time 
the jury were refreſhing themſelves the firſt 
day, Anne Clark was under examination, 
which laſted eight hours, and remained in 
her place, under the immediate eye of the 
court, till her examination was reſumed up- 
on the return of the jury to their places; 
and no perfon ſpoke to her, except the ma- 
cer of court, when he gave her ſome bread 
and wine. And during the whole courſe of 
the trial, upon notice given, that any of 
the jury had retired to eaſe nature, the pro- 
ceedings ſtopt till his return; ſo chat, tho” 
from the neceſſity of the thing the court 
did, for ſome — intervals, ſtop proceed 
ing in the proof, yet there was no adjourn- 
ment of the court; and this appears from 
the record of the court, which the pannels 
cannot diſprove; and the court remained 
full,, without one moment's interval, — 
NY 
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the whole courſe of the trial; and as all the 
facts ſtated in the plea offered for the pannels 
paſſed in-preſence of the court, and as it is 
not pretended that any wrong was d 

or any exception taken, in behalf of the pan- 
nels, to any part of the procedure during 


the whole trial, far leſs after the jury was in- 


cloſed, no proof can be allowed of the facts 


upon which the plea is founded, and the 


court muſt take them upon their own knows 
ledge. The late caſe of Janet Ronald has 
no relation to the preſent caſe; for there the 
court was 3 and the j jury diſmiſſed 
after they were charged with the pannel, 


which was found to be contrary to law: That 


the infinuation thrown out againſt the jury, 
That they were impatient to hear the evi- 
dence for the pannels, is likewiſe falſe and 
injurious to the knowledge. of the court: 
That after the proſecutor concluded his evi- 
dence, which Sa abridged as much as poſſi 
ble, the counſel for the pannels proceeded to 
open their defence by a proof, 'That, after the 


pannels were committed to prifon, the cattle 


at the houſe of Eaſtmiln were fold by Alex- 
ander Ogilvie; and it appearing clearly from 


their own evidence, that this roup proceeded. 


from an. order of the pannel Patrick Ogilvie, 
it was obſerved by one of the jury, that this 


fact did not appear to be material to the iſſue 


and as they found themſelves much exhauſt» 


ed by fatigue and want of reſt, they would 
nk 
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not be able to attend to ſuch evidence as 
might be material for the pannels defence ; 
_ which was ſubmitted to the confideration of 
the pannels own counſel; and they did ac- 
— — declare, That they gave up that ar- 
ticle of their proof. | 
The proteſt taken by the pannel for FAR | 
in law, is extant in proceſs, and makes a part 
of the record of this trial. The objection to 
che evidence of Anne Clark, founded upon 
malice, was clearly di} proved before the jury 
by evidence: That ſhe was ſo far from har- 
bouring malice againſt the pannels, that, on 
the contrary, after ſhe was precognoſced be- 
fore the Sheriff, ſhe withdrew herſelf from 
the place of her abode, and concealed herſelf 
in different places about this city under a 
falſe name, in order to prevent her being ad- 
duced as an evidence in this trial; and altho' 
his Majeſty's Advocate, perceiving the danger 
of protracting this trial to an unneceſſary 
length, did not 1nfiſt to have this part of the 
evidence taken down; yet it appeared ſo 
ſtrong to the pannels own counſel, that, 
when they came to ſtate the grounds of their 
allegation of malice, and to adduce their wit- 
— in ſupport thereof, the, Judge Exami- 


= ence, as ſtated by them, was not ee ; 
and they did not inſiſt for the opinion of the 
court; which was plainly giving up and paſſ- 
from this objection of malice, or any 


proof thereof, 
That 


{ 189 J 
That the verdict is accurate and formal in 
all reſpects. There 1s no neceſſity that the 
verdict ſhould mention the evidence upon 
which the jury proceeded : That all the writ- 
ten evidence adduced before the jury was in 
behalf of the proſecutor, and no written evi- 
dence whatever was proved or adduced before 
the jury in behalf of the pannels; and if it 
can be ſuppoſed, that che jury did not take 
under their conſideration this part of the pro- 
ſecutor's evidence, it was ſo far favourable 
for the pannels; and he appeals to their Lord- 
Thips knowledge, that, in moſt trials before 
this court, the declarations of the pannels, 
and other written evidence, are referred to in 
che libel, and produced before the; jury; and 
many verdi cts have been returned, upon which 
execution paſſed, wherein no mention is made 
of their having conſidered ſuch written evi- 
dence; for it is in their power to take that 
evidence under their conſideration as a g and 
of their verdi& or not as they pleaſe. 
That it is the undoubted right of the coun- 
{el for the pannel, to be the laſt ſpeaker upon 
the import of the evidence, and the proſecu- 
tor has no reply; but it is the inherent right 
of the court, and eſſential to public juſtice, to 
correct miſtakes in law or in fact, by which 
falſe impreſſions upon the jury may be made 
by the counſel on either fide: That the ver- 
dict, with reſpect to the inceſt, is unexcep- 
* MS tionable, 
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tionable, and properly appiies to. the charge 
in the libel. . 

That no admiGon was made by his Ma- 
ity" s advocate, that is not properly enter- 
ed upon record: That he paſſed from the 
inceſt charged to have been committed after 
the ſixth of June, in preſence of the court 
and jury, and the verdict properly applies to 
the libel as fo reſtricted : That the counſel 
for the priſpners had acceſs to the record du- 
ring the whole courſe of the trial, and fince 
that time; and it is improper to move the 
court for an arreſt of judgment till they have 
further time to conſider the record, in order 
to diſcover what objections they can there ſind 

in ſupport of their plea. In reſpect of all 
which, judgment ought to be pronounced. 


After reading over the foregoing minutes 
judicially, in preſence of the pannels and 
court, the Lords proceeded to adviſe the ſame, 
and pronounced the following interlocutor. 


The Lord Juſtice-Clerk, and Commiſſion- 
ers of Juſticiary having conſidered the fore- 
* going debate, and knowing that the whole 


of this trial, K firſt to laſt, was carried 


gon under the eye, and in preſence of the 
« court; and that the- whole of it was con- 
4 ducted with as much regularity and accu- 
“ racy as ever was done in any trial before 
« the court, they find the reaſons plcaded 

„ in 
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in arreſt of judgment not relevant, and 
repell the ſame; and they alſo repell the 
© objections made to the form or ſubſtance 
of the verdict.“ | 

(Signed) | GiLB. ELLIOT, I. P. D. 


On pronouncing of which interlocutor, 
Mr ALEXANDER LoCKHART Advo- 
cate, procurator ior the pannels, proteſted 
for remeid of law; and thereupon took in- 
ſtruments in the hands of the clerk of court. 

Then there was a petition given in and pre- 
ſented to the court by the ſaid Katharine 
Nairn pannel, ſigned by Mr Alexander Lock- 
hart, and Mr Henry Dundas, her lawyers, 
bearing, That the petitioner has the misfor- 
rune, in the criminal proſecution now de- 
pending againſt her in this court at the in- 
ſtance of his Majeſty's Advocate, to have a 
verdict returned againſt her by a plurality of 
voices, finding her guilty of the crimes of 
which ſhe was charged : Whereupon his 
Majeſty's Advocate having moved for judg- 
ment, ſundry objections were ſtated upon 
her part, why no judgment can paſs againſt 
her upon that verdict: That, abſtracting 
'from theſe, the now begs to repreſent to the 
court, That ſhe is pregnant: And tho' the 
cannot take upon her, from her inexperience 
in theſe matters, poſitively to {ay how tar 
the is advanced in her pregnancy, according 
f tO 
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to her beſt opinion, ſhe judges ſhe may be 
about three months gone with child, 


Therefore praying, It might pleaſe their 


Lordſhips, to direct the proper inquiry 
to be made into her preſent ſtate and 
condition as to her alledged pregnancy; 
and, upon the ſame being properly cer- 
tified, to ſuperſede judgment againſt 
her, if any judgment can paſs upen the 
verdict, till after delivery. 


Which petition being read in court, and 


judicially adhered to by her, 


cc 


* The Lord Juftice-Clerk, and Commiſſion- 
ers of Juſticiary, having heard this peti- 


tion, they grant warrant for letters of di- 


ligence, at the inſtance of his Majeſty's 
Advocate, for citing three or more ſkil- 
full midwives to compear before their Lord- 
ſhips againſtto-morrow,being Friday thefix- 
teenth day of Auguſt current, at nine o'clock 
in the forenoon, to inſpect the petitioner 


Katharine Nairn pannel, and make trial 
whether or not ſhe the petitioner be preg- 
nant or with child; and accordingly to 
give their opinion or judgment to the 
court therein; and continue the diet againſt 
the petitioner until the {aid time; and ap- 


point her in the mean time to be carried 


back to priſon; and, ſor the purpoſe a- 


foreſaid, 
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foreſaid, the ſaid Lords appoint the per 
* following, to wit, Mrs Johnſton, Mrs 
Hamilton, Mrs Duncan, and Mrs Hill, 
* known midwives, to be cited as above. 

(Signed) _ GiLB. ELLIOr, I. P. D.“ 


“The Lord Juſtice-Clerkł and Commiſſioners of 

* Juſticiany having conſidered the foregoing 
Verdict of Aſſiae, dated and returned the four- 
" teenth day of 4 guſt current, againſt KA THA- 
© RINE NAIRN widow of the deceaſed Thomas 

0 * Ogitvie of Eaftmiln in the county of Forfar, 
* and PATRICK OGILVvIE: lieutenant of the 
* eighty-ninth regiment of foot, brother german 
* to the Jaid deceaſed Thomas Ogilvie, whereby, 
* by a great plurality of voices, the ſaid Ka- 
* tharine Nairn and Patrick Ogilvie are found 
* guilty of inceſt as libelled, during the life of 
* the now deceaſed Thomas Ogilvie of Eaft- 
* min; and the ſaid Katharine Nairn guzlty of 

" murder, by poiſoning the ſaid Thomas Og1l- 
vie her husband; and the ſaid Lieutenant 
I „ Ogilvie pannel, guilty art and part 
* thereof : In reſpect of the ſaid verdict, they, 
N 14 the mouth of Jaac Gibbs, dempfter of 
* court, decern and. adjudge the aid Patrick 
” Ogilvie pannel, to be carried from the bar back 
* to the Tolboath of Edinburgh, therein to re- 
Mai, to be fed upon bread and water only, 
in terms of the act of parliament in the twen- 

T * ty= 
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4 ty-fifth year of the reign of his late Majeſty 
* King George the Second, intitled, An act 
* for preventing the horrid crime of murder,” 
until Wedneſday the twenty-fifth day of Sep- 
© tember next to come, and upon that day to be 
* taken forth of the Jaid Tolbooth, and carried 
eto the common place of execution in the Graſs- 
* market of Edinburgh, and then, and there, 
"*betorxt the hours of two and four of the check 
« after noon of the ſaid day, to be hanged by the 
*& neck by the hands of the common hangman, 
* upon a gibbet, until he be dead, and his body 
« thereafter to be delivered to Dr Alexander 
Munro, profeſſor f anatomy in Edinburgh, 
&* to be by him publicly diſſected and anatomized, 
in terms of the ſaid act; and ordam all his 
« — goods and gear to be eſcheat and m- 
1 © brought to his Majeſty's uſe, which is ir? 
* nounced for do om. 


(Signed) GILB. ELLIOT. 

+,” "ALEX; BOSWELL. 
AND. PRINGLE. 
JAMES FERGUSCN. 
GEO. BROWN.” 


B Curia 
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Caria Juſticiara S. D. N Regis, tenta in No- 


* 
14 


va Sefſhoms Domo de Edinburgh, decimo 
ſexto die menſt s Auguſti, milleſimo ſeptin- 


genteſimo ſexageſimo quinto, per Honorabiles 


Viros Dominum Gilbertum Elliot de Minto, 
Baronetum, Dominum Juſticiarum Clericum, 


Alerandrum Boſwfell de Auchinlecł, An- 


dream Pringle de Alemoor, Jacobum Fer- 
guſon de Pitfour, et Georgium Brown de 
. ww Commiſſionarios Fuſticiarie dict. 


D. N. Regis. 
Curia legitime affirmata. 
Intran. 


KATHARINE NAIRN, 


4 #FLOREL in the Tolbooth of Edinburah.;. 


PANNE L: 


Indicted and accuſed asinthe former ſederunts. 


he Lord Juſtice- Clerk, ood Commiſſio- 
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ners of Juſticiary, in reſpect that Grizel 


M' Queen, relict of Dr Hamilton, and Ag- 


nes Ker, wife of William Hill one of the 
letter- carriers in Edinburgh, two of the 
four midwives named yeſterday, and cited 
in conſequence of the warrant then grant- 
ed for to have appeared this day, do only 
compear ; and that excuſes are offered and 


$6 ſuſtained | 
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<« ſuſtained for the other two; therefore they 
_ t warrant for citing Mary Crawford, 
„ wite of William Richardſon baker in E- 
* dinburgh; Mary Angus, widow of Hugh 
„ Sheills wigmaker there; and Margaret 
« Watſon, widow of William Petrie merchant 
there, all known mid wives, to compear in- 
285 ſtantiy before this court, in order to the 
effect that they, or ſuch of them as the 
court ſhall appoint, may, upon oath, in 
« ſpe the pannel Katharine Nairn, ana 
„ make trial, whether or not ſhe be with 
* child, and accordingly to give their opi- 
nion and judgment thereupon. 


(Signed) GILBĩ. ELLIOT, I. P. D.” 


Conform to warrant granted yeſterday 
and this day, by the Lord Juſtice-Clerk and 
Commiſſioners of juſticiary, for citing of 
midwives to inſpect the pannel, Compeared, 
in preſence of the ſaid Lords, Agnes Ker, wife 
of William Hill late one of the letter-carriers 
in Edinburgh; Margaret Watſon, widow of 
William Petrie merchant there; Grizel M'. 

een, widow of Dr Hamilton; Mary Craw- 
Ford, wife of William Richardſon baker in 
Edinburgh; and Mary Angus, widow of 

Hugh Sheils wigmaker in Edmburgh, being 
all folemnly {worn, depone, That they ſhall 
faithfully try, and · true report make to this 
court, of their opinions and judgment, whe- 
+ ther 
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ther the pannel Katharine Nairn is with child 
or not, as they ſhall anſwer to Gd. 
(Signed) ACN ES HILL. 
MaARG. PETRIF. 
GRIZEL MQUEEN. 
MAKY RICHARDSON. 
MARY SHEILLS. 
Gir, ELLIOT. 


10 ET 
The faid five midwives above named, ha- 
ving removed out of Court with the pannel 
to another room, and re-entered into the {ame 
after ſome ſhort ſpace of time, depone unani- 
moutly, From what they have obſerved, they 
cannot give a poſitive opinion, whether the 
pannel 1s pregnant or not; and that they can- 
not depone that the pannel is with child ; 
nor can they depone that ſhe is not with child. 
(Signed) AG NES HTLL. 
'MarG. PETRIE. 
Mary” SHETILLS. 
MARY RICHARDSON. , 
GRZZ EL MON. 
i ELLIOT; 
0 
* The Lord Juſtice-Clerk, and Commiſſion 
ers of Juſticiary, in reſpect of the forego- 
ing report, delay pronouncing. of ſentence 
< againſt the ſaid Katharine Nairn pannel, 
* till the chird Monday of November next to 
come, at twelve o clock efore noon, in this 
885 place, and continue the diet till that time; 


% nd grant warrant to the five midwives be- 


Bb | fore 


cc 
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| fore named, along with Mrs Johnſton ano- 
a" ther known midwife, and already cited for 
that purpoſe, and who, upon report, will 
1 * alſo be put upon oath, That they, by turns, 
A Dh =D viſit and inſpect the perſon of the faid 
Katharine Nairn pannel ; and ordain the 
* ſaid midwives to report their opinion and 
judgment to the Court the ſaid day, anent 
| the ſaid Katharine Nairn her pregnancy, 
* or being with child; and appoint the pan- 
* nel, in the mean time, to be carried -back 

| * to priſon. 


(Signed) G1LsB. ELLIOr, I. P. D.“ 


CopIES of the LETTERS mentioned in 
the Minute of Debate in arreſt of judgment, 
page 182, which were produced in the courſe 
of the TRIAL, and are preſently lying m 
the Clerk's hands; but which, tho mentioned 

in Court, were not proved, and did not enter 
the record. 


LETTER by ANNE CLARX to his Maje- 
ys Advocate. 


Lo RD ApvocarE, 


Upon my coming to town, I am informed, 
that yau heave been ſearching for me. It 
would never bread in my breelt to keept out 
of the way, had it not been for terror of im- 
pritonment ; but hopping you will be more 

| favourable 
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favourable to me 1 ſhall weat upon you to 
morrow morning at eight of the clock 

Sunday cuning eight Ann Clank 
of the clock | 


To the Right Honourable Lok Apvocarte 
LETTER from Lord George Beauclerk, 


Commander in Chief of his Majeſty's forces in 
North Britain, To Lord Juftice-Clerk. 


Mr Lok, 
By a letter J have juſt received from the 
Lord Advocate, I find notice has been taken in 
court, That, notwithſtanding of the order of 
- the court for confining of Anne Clark in a 
ſeparate room in the caſtle; yet, after bein 
ſeparated, ſhe was again remanded back to the 
ſame confinement: It is very true; and I have 
the honour to acquaint your Lordſhip, that it 
was done by my orders; as it was repreſent- 
ed to me, that the room in the gunner's houſe 
ſhe was by deſire put into, was by no means a 
place to keep a priſoner in ſafety; and I am 
determined, that all priſoners intruſted to the 
care of the military under my command, ſhall 
always be put in places of ſecurity. I have 
the honour to be, My Lord, 
Your Lordſhip' 0 
Molt wor” humble ſervant, 


Holyroodhouſe, G, BEAUCLERCK. 
Aug. 12. 1765. | N | 
To the Right Honourable the Lord Juſtice- 

Clerk. 
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LET TER from Staats Long Morris Eh 
- to Mr A Smith writer to the ſignet. 


Hunt h- lade, Aug. 77 6. 5. | 
81 R, 

This dayTreceived your letter of the 31ſt of 5 
July, requeſting an atteſtation of Lieutenant 
Ogilvie's behaviour while he was under my 
command. His conduct, as an officer, was 
unexceptionable; and he was always thought | 
by myſelf, and the other officers of the regi- 

ment, to be an inoffenſive harmleſs man, I 
am, Sir, Your moſt obedient and very hum- 
ble ſervant, 
Sraars L. Morxis. 
To Mr James Smith writer to the Signet, 
Edinburgh. 


N. B. The Concluſion of this TRIAL will 
be publiſhed and grven gratis to the Purchaſers, 
Jo ſoon as the Proceedings of the Court, with 
te La to Katharine Natty, are ſiniſhed. 


| Upon comparing this TR IA L with the Record 
of Court, the following ER RAT A were found. 


Page 51. line 17. for without read with 
534. I. ult, r. up upon his body 
100. I. 27 for Walton r. Watſon 
132. 1. 12. for Caſſon r. Eaſſon 
133. 1. ult. for breakfaſt upſtairs, to ber r. breakfaſt, 
upſtairs to her 
137. I. 21. for and r. uſed 
140. 1. penult. for the r. he 
158. J. 29. for way r. away 
161. 1. 15. for left, r. left it, 
188. 1. 7. for pannel 7. pannels 
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